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The object of this paper is merely to illustrate, by a few 
extraordinary instances, the obvious truth that the judicial courts 
are not, by reason of their constitution, well qualified to go into 
the business of managing and operating railroads. We have 
hitherto had something to say in the department of ‘* Notes ’’ in 
this publication of the practice into which some of the Federal 
courts have fallen of going into the general railroad business, by 
appointing receivers of insolvent railroads, and holding such rail- 
roads in their possession for years. It is not the intention of 
the writer to exhibit in this paper the extent to which some of 
the courts, and particularly courts of the United States, have 
gone into the business of railroad building by means of money 
raised upon receiver's certificates, because the writer intends to 
deal with that subject in a future article, in which he will treat 
specially of such certificates. But a paper intended merely to 
point out the general incapacity of courts of justice to act as 
managers of railroads would hardly be complete, if reference 
were not made to an extraordinary decision in which a Federal 
district judge actually imposed a new mortgage deed of trust 
upon an extensive property which had passed into his court. 
The case is referred to in the leading, and perhaps the ablest 
American case, which deals with the subject of receiver’s certifi- 
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cates.1_ In delivering the opinion of the court in that case, Mr, 
Justice Manning commented upon an imperfect manuscript decis- 
ion of Mr. District Judge Longyear, sitting in the Circuit Court 
of the United States for the Eastern District of Michigan, in-a 
case? in which, a receiver having been appointed to take charge 
of the property,— presumably in a proceeding to foreclose a first 
mortgage thereon, —the court, after notice to the parties and 
the hearing of counsel, made an order reciting that, it being 
made to appear to the court ‘that it is for the best interest of 
all concerned in said ship canal and said property, real and per- 
sonal, that the said canal should be finished and made ready for 
use as speedily as practicable, and that it is necessary and expe- 
dient that said receiver should issue certificates of indebtedness 
for the purpose of said speedy construction,’’ therefore the 
receiver was authorized to issue such certificates, payable on 
July 1st, 1873 (about a year after the making of the order), 
bearing interest at the rate of ten per cent per annum, to the 
amount of $500,000, and constituting a first lien on the canal and 
property in the custody of the receiver, which lien should have 
a priority over any debt previously created, and authorizing the 
receiver, moreover, to execute and deliver a mortgage deed of 
trust of the property, franchises and rights of the company, to 
a trustee to secure payment of the certificates. The order 
further provided that, in case the certificates should not be paid 
at maturity, the receiver should, upon application to the court 
and upon its order, deliver over all the property and effects 
embraced by the said deed to the trustee named therein, to be by 
him sold to pay the certificates. The receiver was also author- 
ized to sell them at a discount not exceeding twenty-five per cent, 
or to borrow money by a hypothecation of them. Commenting 
on this extraordinary order, the Alabama court say: ‘ The 
court, by its conveyance to the trustee, put the property 
even out of its own control, and appears to have disposed of 
it as if invested itself with a sort of seigneurial title that 
enabled it to supersede the existing rights of others therein, 
and to exercise legislative power by authorizing the borrow- 


1 Meyer v. Johnston, 53 Ala. 237. 2 Southerland v. Lake Superior &c. 
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ing of money without regard to usury laws.’’! The spectacle 
of what a Sate court can do in this line, exhibited by a 
case in Vermont, which has just fallen under our eye, pre- 
pares us to enter a must humble retrazit of much that we have 
said upon that question, at least in so far as it relates to the 
railroad branch of the Federal courts. The case of Langdon v. 
Vermont & Canada Railroad Company et al.,? decided in 1880, 
opens with this statement: ‘* The cause entitled ‘ The Vermont 
& Canada Railroad Company v. The Vermont Central Rail- 
road Company et al.,” was entered in the Franklin County 
Court of Chancery, at the June term, 1855, and by order 
of court is still pending.’’ Turning to the next volume of the 
same reports, we find that the same case turns up again, in the 
year 1882, and that Judge Redfield opens the opinion of the 
court with this plaintive statement: ‘‘ This case, in essence and 
principle, comes now before the court for the third time; but 
has been presented and treated during the argument as if nothing 
yet had been decided, and nothing done by the court. It is 
certain that many words have been spoken by the court, many 
pages printed. The magnitude and anomalous condition of the 
case, and the immense amount of property at stake, is perhaps 
a full apology and explanation. All the minute detail of facts, 
both historical and otherwise, are fully and carefully stated by 
Judges Barrett and Royce in their opinions reported in the 50th 
and 53d Vermont; and it is not deemed needful that they should 
be repeated here.’?* This decision was rendered in 1882. The 
road had then been in custodia legis for twenty-seven years. Dis- 
tinguished counsel were employed on both sides, including such 
names as George F. Edmunds and Luke P. Poland, for the 
orators, and Edward J. Phelps, for the defendants. One can 
imagine the lucrative income which such eminent counsel may 
have derived from the conduct of such a protracted litigation. 
In his opinion,‘ Judge Redfield states that the officers appointed 
to manage the property were not properly designated receivers, 
but were rather to be regarded as managers, —that is to say, 


1 Meyer v. Johnston, 53 Ala. 237, 3 Langdon v. Vermont &c. R. Co., 
338, 339. 54 Vt. 593, 597. 
2 53 Vt. 298. 4 54 Vt., p. 605. 
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court managers, for the court decided that the management had 
all the time been the management of the court. This wasa 
happy reformation of the usual legal nomenclature. The court 
went into the general railroad business, and it seems ** managed’* 
the property of the prior lien-holders out of existence. To use 
the language of the learned judge, ‘‘ an immense debt had ac- 
crued in the administration of the property by court receivers 
and managers; *’! and this debt became a prior charge upon the 
property, cutting under all preceding liens, on the theory that a 
trustee is entitled to his disbursements before he relinquishes his 
grasp upon the trust, and on the further theory that it wou!d be 
contrary ‘* to well settled law and moral justice ’’ to permit the 
parties to repudiate the acts of the court managers which had 
been done under their own eyes. It seems that this long and 
complicated ‘* court management ”’ was either aided or interfered 
with by legislative tinkering in the form of special statutes. 
Undoubtedly the propriety of taking judicial possession of a 
railway property by means of a receiver presents a very large 
question, in view of the public character of the property and the 
public necessity of having its operations continued. The pos- 
session is undoubtedly taken for the purpose of a ‘* manage- 
ment’’ pendente lite; and it is quite true, as stated by Judge 
Redfield in his opinion, that ‘it is not, in its character and 
incidents, like a receivership in an insolvent partnership, or other 
like business, where the only duty of the receiver is to marshal 
the assets, pay a dividend to the creditors, and close out the 
business.’’ But it does seem that a ‘* court management ’”’ ex- 
tending over a period of twenty-seven years, is, under any con- 
ceivable conditions, a gross abuse of the powers of a court of 
equity. It ought to be added that one reason why the litigation 
was so interminably protracted may have been that one railway 
company had been appointed receiver of the property of another 
railway company. Whatever may be said of the case, taking 
the most favorable view of it, it illustrates the utter incapacity 
of a court of justice to manage a great railroad property. Such 
judges as Redfield (this was not Isaac F., but his brother 
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Timothy P.), however eminent as lawyers, know little about 
railroading. 

From another opinion in this remarkable case, delivered as 
early (or late) as the year 1877, it appears that ‘* scandal ’’ was 
‘‘ rife’’ touching the ** court management ”’ of the railroad ; but 
naturally the court found such ‘ scandal’’ to be ‘* beyond the 
cognizance and consideration of the court, in deciding the ques- 
tions presented by the case’’ that was before the court on the 
record and evidence. ‘* That line of public service,’’ continued 
Barrett, J. (meaning either the public service of taking cogniz- 
ance of ‘ scandal,’’ or that of running a railway, it is not clear 
which), ‘‘ hardly falls to the cognizance of courts and judges, 
especially when they are the subjects of it, except in special 
cases under provisions of the law. They have to do only with 
the performance and discharge of official service and duty under 
the law, upon their personal and official responsibility, leaving 
what may be said about it to the judgment and taste of those 
who, with whatever regard or disregard of the truth of facts, 
of honesty and of justice, may chance exercise the prerogative 
of comment, criticism and abuse, in reference to whatever is 
- done, or omitted to be done, by the courts and judges.’’! It is 
worthy of remark that some of the decisions in the case were 
relatively as long as the litigation, and longer than the railroad. 
The one last quoted from covered ninety-five pages. 

Another case which illustrates the gross incompetency of the 
State tribunals to go into the business of railroad building, was 
one where the district court of Clinton County, Iowa, on July 
27, 1876, at a time when the subject of railroad receiverships in 
that part of our country was in the fullest blossom, appointed a 
receiver of an unfinished railroad, known as the Chicago, Clin- 
ton & Western Railroad. The road was to extend from Clinton 
to Towa City, in the State of Iowa; and as it was in an incom- 
plete condition when the receiver was appointed, the court 
authorized and empowered the receiver ‘‘ to proceed to complete 
and build all the unconstructed portions of the line, and for this 
purpose to issue receivers’ debenture certificates to an extent not 
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to exceed eight thousand dollars per mile upon the whole line of 
said road, completed and to be completed.’’ The court adjudged 
such certificates, when issued, to be a first lien, for their principal. 
and interest, upon all the properties of the railroad. The fel- 
low whom the court appointed as its receiver seems to have pro- 
ceeded with the usual dishonesty and recklessness characteristic 
of American railroad building. He issued the certificates to 
contractors before the materials had been furnished, so that the 
property in his hands got, at the time of their issue, no benefit 
from them; and then, of course, the materials were not fur- 
nished, but the contractor unloaded them upon the Bank of 
Montreal, it being a bona fide purchaser without notice. This 
bona fide purchaser applied to the court for their payment, and 
certain lien-holders resisted and set up the want of power in the 
receiver to issue them. A demurrer to their answer was over- 
ruled by the court appointing the receiver, and the judgment of the 
court was affirmed on appeal,' and thus the bona fide purchaser 
found that it had been duped by an officer of a court of justice. 

Then the Bank of Montreal brought an action in the Circuit 
Court of the United States against the receiver, grounded upon 
deceit, and he set up, on a demurrer tothe declaration, a number 
of artificial defenses grounded on its insufficiency as a pleading; 
but set up one defense of substance, that an action would 
not lie against one who issues such paper in favor of a bona 
Jide sub-purchaser, since the statements of the paper are not a 
deceitful representation to him, but only to the original taker. 
But Mr. Circuit Judge McCrary took a more enlightened view 
of the question, and held that when a man puts forth paper 
the very nature of which is that it will be sold from hand to 
hand, and that paper contains a deceitful representation, it 
involves a deceit on his part practiced against whomsoever may 
become an innocent purchaser of it;? and he accordingly 


1 Bank of Montreal v. Chicago &c. puts forth a fraudulent representation 
R. Co., 48 Iowa, 518. designed to deceive whatever member 

2 Appealing to the well-known cases of the public it can catch, becomes 
of Bruff v. Mali, 36 N. ¥Y.200, Cazeaux liable, in an action for damages for 
v. Mali, 25 Barb. (N. Y.) 575, and deceit, to whomsoever it does catch 
other cases, which hold that one who and deceive. 
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held that the receiver was liable, in an action for damages for 
deceit.? 

Another twist in this remarkable receivership grew out of the 
fact that there were a number of lien-holders, holding the liens 
of mechanics and material men against the railroad property at 
the time when the receiver was appointed; and yet the astute 
lawyers who procured the appointment of the receiver forgot to 
make these lien-holders parties, but they nevertheless succeeded 
in procuring from the astute judge an order for the issue of 
receivers’ certificates which should cut under and displace all 
existing liens on the property, of what nature soever. Now, in 
another litigation, one of the takers of these certificates had the 
assurance to go clear to the Supreme Court of Iowa with the 
contention that the effect of this order of the judge was to dis- 
place the liens of lien-holders who had not been made parties 
to the suit, — that is, that an Iowa circuit judge, by the mere 
exercise of the mild judicial discretion involved in the modest 
employment of building a railroad, could issue debentures 
which could operate to displace and strike down the liens of 
people who had never been parties to the suit, and who had 
never even had opportunity of resisting the passing of the 
order. Of course, the Supreme Court of Iowa held that the 
liens of the certificates did not operate to displace the prior 
liens of parties who had not been made parties to the suit in 
which the receiver was appointed.? This receivership furnishes 
another remarkable illustration of the fact that the courts, and 
especially the elective State courts, — are not, by their constitu- 
tion, well qualified to go into the business of building railroads. 

The Federal courts in the different States have, by a species of 
comity, committed the receivership of the interstate railroad to 
a central administration, which has generally been conducted in 
the court of the Federal judicial district within which the princi- 
pal offices of the railroad company were situated. The circuit 

court of the United States for that district would maintain the 
general administration, and such proceedings as might be neces- 
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sary in the same court sitting in other States, were regarded as 
auxiliaries thereto. Public attention was strongly drawn to this 
practice of the Federal courts a few years ago when Mr. Circuit 
Judge Gresham, of the seventh Federal circuit, wrested from 
the custody of receivers appointed by Mr. Circuit Judge Brewer, 
of the eighth Federal district, all that portion of the Wabash 
railway system which lay within the seventh Federal circuit, and 
appointed a separate receiver thereof. The State judges when 
they undertake to appoint receivers of railroads and extend their 
lines into other States find themselves more crippled in their 
operations. This may be illustrated by the Vermont case, 
above commented upon, where the perpetual receivers appointed 
by the Vermont court assumed to lease a line of railroad situated 
within the State of New York, and to operate it as a branch of 
their Vermont roads. In that situation, one of their employes, 
engaged in operating the New York road, became injured by 
reason of their failure to keep the road in proper repair, and he 
sued them for damages in the Supreme Court of New York, and 
the court below held that he had no right of action. But the 
court of appeals, reversing this decision, held that, when a re- 
ceiver of a railway assumes to go out of the jurisdiction of the 
court appointing him, and to lease another railroad and operate 
it, he becomes, in respect of such other road, a mere proprietor 
or lessee, and as such, answerable personally for an injury hap- 
pening to his servants from its ‘defective condition, the same as 
any other master is answerable.? The court said: ‘* He might 
be protected from an action at law in respect to the property in 
the possession of the court, or in his hands as its receiver, or 
from the consequences of an accident occurring in its manage- 
ment; but as to other property, the management of which is 
voluntarily assumed, over which the court had no control, he 
stands in his natural person, and responsible for its careful and 
proper management to all those whose relations to it, are such 
that they may suffer from his neglect of duty. A contrary doc- 
trine would leave the injured party remediless.’’* It must be 


1 Kain », Smith, 11 Hun (N.Y.), —* Kain o. Smith, 80 N. Y. 458, 472. 
3 Ibid. 
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added that it would have been very nice and convenient for the 
perpetual Vermont receiver, if he could have operated the rail- 
road in New York, and escape all the liabilities incurred in 
so doing, by taking refuge under the aegis of his Vermont 
receivership. 

It would also be exceedingly nice and convenient for the owner 
or owners of an insolvent railroad property if they could find a 
court so complaisant as to appoint their own nominee its receiver 
of the property, to hold and operate the property during their 
pleasure, until such time as, by this judicial process of holding 
creditors at atm’s-length, they could bring them to terms. It 
would be still more nice and convenient for such managers, if 
the court could, on discharging its receiver so appointed and 
manipulated, establish a short statute of limitations for the pre- 
sentation of claims against the receiver, which should bind all 
persons, whether parties to the suit or not, so as to cut off all 
claims for damages done by the receiver or his servants in oper- 
ating the property, unless presented, we will say, within two or 
three months. It would be still nicer and more convenient if 
the court could, by imposing such a short statute of limitations, 
deprive other courts of their jurisdiction to entertain such claims 
for damages. This was actually attempted in one of the char- 
acteristic railway receiverships which have marked the history 
of the management of railways by the circuit courts of the 
United States in different parts of the country. The managers 
of a railway property in Texas, finding themselves in difficulties, 
procured the Circuit Court of the United States to appoint the 
general solicitor of the railroad company a receiver of its 
property, pending a pretended proceeding to foreclose a 
mortgage. When the managers of the property had succeeded 
in accomplishing the objects sought through the receivership, 
the receiver reported to the court that he was ready to restore 
the property to the company, and the court made an order, on 
the application of the receiver, fixing a limitation of three months 
after the discharge of the receiver, within which all claims against 
the receiver must be presented and prosecuted by intervention, 
otherwise such claims should be barred, and should not be a 
charge on the property of the company into whose hands it had 
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been delivered by the receiver. It was held by the Supreme 
Court and Court of Appeals of Texas, in several decisions, that 
this order did not deprive the courts of the State of Texas of 
jurisdiction to entertain an action for damages against the cor- 
poration, by one who had been damnified by the operation of the 
property while in the hands of the receiver.’ 

The extraordinary nature of this receivership justifies the 
writer in transcribing a portion of the opinion of the Supreme 
Court of Texas in the case first cited, written by Mr. Chief 
Justice Stayton: 


It is contended, however, that that court had power to require all 
persons who had claims with which the property once in the custody of 
the receiver was charged, to present their claims by intervention for 
adjudication in that court. Whence that power we know not. Courts 
may make erroneous rulings which will bind parties to a litigation in 
which they were made, but they have no power to make laws which will 
bind strangers to the litigation. Had the receivership not been closed, 
such an order, in so far as it might be sought to bind appellee through 
it, would be inoperative and in conflict with the act of Congress passed 
March 3, 1887, which permits persons having claims against receivers 
to sue upon and establish them in any court having jurisdiction, with- 
out leave previously given by the court appointing the receiver. The 
order relied upon, if given effect, would annul the act of Congress. It 
is contended further, that not only was it necessary for appellee to 
establish his claim through intervention, but that such intervention 
should have been made within the time prescribed by the order, or the 
claim be forever barred and no longer remain a charge on the property. 
It is generally understood that, in our form of government, none other 
than that to which the power to make laws is given, have such power. 
Within what time a claim shall be established, or action brought to 
establish it, must be determined by the law-making power, except in 
those cases in which, from long lapse of time, courts of equity have 
felt authorized to refuse to enforce them. The court, in the order 
referred to, undertook to establish arbitrarily a fixed period, which 
might arise within as short a time as three months after a cause of 
action arose, within which it would be barred. The court had no right- 


1 Texas Pacific R. Co. v. Johnson, 76 Tex. 441; Fordyce v. Withers. 
76 Tex. 421, 428; Texas Pacific R.Co. (Tex. App.), 20S. W. Rep. 766. 
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ful power to make such an order. Looking to the record, it seems to 
us that no better scheme could have been devised than seems to have 
been pursued in the cause in which the receiver was appointed and 

receivership conducted, to enable a railway corporation, and its creditors 

secured by mortgage, to operate it for a series of years, and build up a 

fine property for their mutual benefit, at the expense of those who were 

largely entitled to the earnings. The receivership was established and 

conducted in a State other than that in which the property was situated. 

How jurisdiction was acquired, we are not informed. The proceedings 

might as well have been in Mexico, Oregon, California, or Florida, as 

in Louisiana, so far as the record shows. The property, a long line of 
railway running across the northern part of this State, was thus operated 
for nearly three years. A great part of the earnings were appropriated 
to better the property. A passenger, shipper, furnisher of material, 
day laborer, or employe, having just claim for compensation or damages, 
unless this was awarded by the receiver, might sue, if able to bear the 
expenses of litigation in a place distant from where his evidence of 
right might be obtained, where, according to the usual practice of the 
court, his claim, when it suited the convenience of all parties, would be 
submitted to a master in chancery, and his right thus determined, when, 
under the act of Congress, it was his right to sue in any other court 
having jurisdiction of his cause and to have an inexpensive trial in the 
mode appropriate under the law for the trial of his cause. This, too, 
after the property had passed from the custody of the court, was 
required to be done by all who then held unadjusted claims within an 
arbitrarily fixed period, when the receiver was no longer under the 
power of the court.? 


If, moreover, the accommodating court, thus cheerfully going 
into the railroad business at the beck of scheming railroad man- 
ipulators, could perpetuate its authority indefinitely after discharg- 
ing its receiver, by a mere order reserving its right to repossess 
itself of the property, —that is, if it could discharge him and 
not discharge him, — restore the property to the old company 
or to a new one reorganized to receive it, and at the same time 
hold on to it in such a sense as to defend the receiver and the 
corporation whose managers have manipulated the receivership, 
from all liability accruing for damages done during the receiver- 
ship, —that would be still more nice and convenient for the 
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manipulators. But it seems that a court, however obliging it 
may be to railroad managers, can not, by such an order, elongate 
its authority so as to prevent the jurisdiction of other courts 
from attaching as soon as its receiver is discharged. It has been 
held that it cannot, after discharging its receiver, retain control 
over the property by merely asserting in the order of discharge, 
a reservation of its right again to assume control.' 

It is a relief to turn from decisions of this kind to other 
decisions in which the courts have refused to take upon them- 
selves the responsibilities of managers of railroad property for 
indefinite periods of time. In 1877 Mr. Justice Miller and Mr, 
Circuit Judge Dillon, evidently impressed, from experience, with 
the evils attending the court management of railroads, refused to 
grant a receiver of the St. Louis, Iron Mountain & Southern 
Railroad, although there had been a default in the payment of 
interest under a mortgage, and although the corporation had 
refused possession of the property to the trustees under the mort- 
gage, to which they were entitled by its terms. This appears to 
have been one of the first decisions in which a court of the United 
States, in the face of such a clause in the railway mortgage, 
stated in effect to the mortgagees, —‘‘ You may proceed with 
your foreclosure suit, but we will not take the property out of 
the hands of its owners in the meantime, without some showing 
that your rights will be prejudiced by their continued possession 
and management of it.’”’? The event justified their wisdom; 
the common stock speedily mounted from four to fifty-four dol- 
lars a share; the property grew and prospered; and the rights 
of those who had laboriously built it up were saved from sacri- 
fice. Proveeding on similar views, Mr. Circuit Judge Caldwell, 
when judge of the United States District Court for the Eastern 
District of Arkansas, and ex-officio circuit judge, persistently 
refused to allow his court to go into the general railroad business, 
and granted receivers of railroads only on a principle of neces- 
sity, and theh, only upon equitable terms, and generally refused 


1 Texas Pacific R. Co. v. Johnson, Cent. L. J. 585; closely following Will- 
76 Tex. 421. iamson v. New Albany &c. R. Co., 1 
2 Union Trust Co. v. St. Louis &c. Biss. (U.S.) 198. 
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to arm his receivers with the power of issuing receiver’s certifi- 
cates. On that subject, he said: ‘* When a road cannot be kept 
running without its exercise, except to a very limited extent, the 
safe and sound practice is to discharge the receiver, stop running 
the road, and speed the foreclosure.’?! And even where a ma- 
jority in value of the bondholders under a first mortgage con- 
curred in such an application, he refused it because ‘it was no 
part or duty of a court of chancery to build railroads, and the 
assent of all the parties interested in the property could not make 
it such.”’? The Supreme Court approved his policy, and said 
that it ‘* was a much more desirable plan than to issue receiver’s 
certificates.’?* One of the equitable conditions imposed by him 
on bondholders soliciting the appointment of a receiver, was that 
they should consent, in advance, that the receiver might be sued 
in the State courts, and that they should appoint an agent within 
the jurisdiction, on whom the process of such courts might be 
served. His decision in Dow v. Memphis &c R. Co.,* is one of 
the best judgments that has ever been delivered on the subject 
of railway receiverships. One cannot read it without acquiring 
the impression that if other judges had pursued the same policy, 
the disciplinary act of Congress, passed in 1887, authorizing 
actions against receivers of railroads appointed by Federal courts 
to be brought without obtaining leave of the court, would not 
have become necessary. 

But we shall close this desultory paper by referring to a recent 
decision of the same learned judge,* which is accompanied with 
another very instructive and well written opinion on the subject 
of the foreclosure of railway mortgages and the appointment of 
receivers pendente lite in connection therewith. The learned 
judge goes over the learning of the Federal courts on several 
questions connected with this subject, in the very clearest man- 
ner, and his opinion exhibits the enlightened sense of justice, 
which characterizes all his judicial work. The action was a bill 


1 Credit Co. v. Arkansas Central R. 3 Shaw v. Railroad Co., 100 U.S. 
Co., 15 Fed. Rep. 46. 612. 

2 Paine v. Little Rock &c. R. Co. * 20 Fed. Rep. 260. 
1874, MS. The decision is thus stated 5 Farmers Loan & Trust Co. ». 
in Credit Co. v. Arkansas &. R.Co., Kansas City R. Co., 53 Fed. Rep. 182. 
15 Fed. Rep., at p. 60. 
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in equity by an incorporated trust company, which had been 
made trustee in the railway mortgage. On application of the 
complainant, a receiver pendente lite had been appointed, but 
only upon the conditions expressed in the following order; to 
which the complainant assented: 


The foregoing order appointing a receiver in this cause is made 
upon this express condition: That the said plaintiff, as trustee and 
mortgagee representing the mortgage bondholders whose bonds are 
secured by the said mortgage, consents and agrees that the debts due 
from the railroad company for ticket and freight balances, and for work, 
labor, materials, machinery, fixtures, and supplies of every kind and 
character, done, performed or furnished in the construction, extension, 
repair, equipment, or operation of said road and its branches in the 
State of Kansas, and liabilities incurred by said company in the trans- 
portation of freight and passengers, including damage to person and 
property, which have accrued since the execution of the mortgage set 
out in the bill of complaint, being the 2d day of January, 1888, together 
with all debts and liabilities which the said receiver may incur in oper- 
ating said road, including claims for injury to person and property, shall 
constitute alien on said railroad and all property appurtenant thereto, 
superior and paramount to the lien of the mortgage set out in the bill, 
and said railroad shall not be released or discharged from said lien until 
said debts and liabilities are paid. The receiver is authorized and 
directed to pay all such debts and liabilities out of the earnings of the 
road or out of any funds in his hands applicable to that purpose, and, 


if not sooner discharged, then the same shall be paid out of the proceeds 
of the sale of the road. 


Certain bondholders were thereafter, on their own application, 
allowed to become parties defendant, and they moved to strike 
from the decree that part of it awarding priority to the claims 
expressed in the above order. On the other hand, a motion was 
made at the samé time to vacate the order making the bondholders 
parties. The former motion was denied, and the latter granted. 
A summary of the reasoning of the opinion can hardly be made 
within the scope of a single paragraph, without doing it injustice. 
The learned judge pointed out that the separate bondholders are 
no proper parties to such a proceeding, but that, in the absence 
of fraud or bad faith, they are represented by the trustee in the 
mortgage, and are concluded by the orders made in the case, and 
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especially by those to which the trustee, in terms, assents. And 
he showed, by the decisions of the Supreme Court, that whatever, 
in such a proceeding, concludes the trustee, concludes equally 
the bondholders.!_ He then adverted to the necessity of the court 
keeping faith with the creditors of the railroad company who 
had proved their claims, in reliance upon this order, and to whom 
certificates of indebtedness had been issued therefor.? ** Courts,”’ 
he said, ‘* should keep faith with suitors and the public, if no 
one else does. When the question of the obligation of contracts 
is to be considered, it would seem that the agreement of the 
trustee with the court, and, through the court, with these credit- 
ors, constituted a contract of the very highest obligation. This 
obligation, so far as it relates to the court, is heightened by the 
consideration that, for the breach thereof on the part of the 
court, the law affords the citizen no redress. The court cannot 
be made to respond for a breach of its engagements.’’ He then 
turned to the question of the merits of the particular claims which 
the bondholders, who had been made parties, sought to have the 
court exclude. On this point he said: ** When the motion for a 
receiver was brought on for hearing, it appeared that the road 
had been recently constructed, was probably not then fully com- 
pleted and equipped, and that the company owed some debts for 
work done and labor, materials, machinery and supplies furnished 
in the construction, extension, equipment and operation of the 
road and its branches. These debts, it appeared, were contracted 
after the execution of the mortgage, and most of them accrued 
or matured not many months before the filing of the bill. They 
were contracted to create or conserve the mortgaged property, 
and were extremely meritorious.’’ He then reviewed the decis- 
ions of the Federal courts upon the question, what class of claims 
would be paid under the rule of the Supreme Court of the 
United States in Fosdick v. Schall,’ from which it appears that 
there is not, as some suppose, what is called a ‘six months’ 


1 Citing Remsen v. Stewart, 93 U. 144 U. S. 75; s. c. 12 Sup. Ct. Rep. 
S. 155; Shaw v. Railroad Co., 100 U. 650; Elwell v. Fosdick, 134 U. S. 500, 
S. 605, 611; Richter v. Jerome, 128 U. 512; s.c. 10 Sup. Ct. Rep. 598. 

S. 288; s. c. 8 Sup. Ct. Rep. 106; Knee- 2 Citing Kneeland v. Luce, 141 U. 
land v. Luce, 141 U. S. 491, 501; s.c. S&S. 491, 509; s. c. 12 Sup. Ct. Rep. 32. 
12 Sup. Ct. Rep. 32; Kemp v. Irou Co. 3 99 U. S. 235. 
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rule,’’ but that in some cases meritorious claims have been 
ordered to be paid as preferred claims when they have stood for 
a much longer period. He then referred to the reasons which 
support the doctrine of the Federal courts, beginning with the 
decision in Fosdick v. Schall, and subsequently followed and 
applied by many Federal and State courts, under which claims for 
labor and services supplied in constructing a railroad and in keep- 
ing it in operation, are preferred to the lien of its bondholders. It 
may be doubted whether any judicial opinion which has yet been 
written upon this question, presents as clear, comprehensive and 
satisfactory a statement of the reasons which have justified this 
innovation upon the ancient rule in regard to priority of liens.? 
He does not seem to have found it necessary to advert to the 
obvious inequity of allowing the bondholders under a mortgage 
on after-acquired property, a priority of lien over those whose 
labor and materials have created the property itself. But this 
feature of the question is touched upon by Mr. Morris M. Cohn, 
of Little Rock, in a learned note to the decision. One cannot 
read the decisions of this eminent judge, especially those ren- 
dered in cases in equity, without feeling regret that he has not 
long before this, been transferred to a seat on the highest Federal 
bench. His long experience as a Federal judge, now covering a 
period of nearly twenty-five years, his clear perception of legal 
principles, his strong sense of justice, his well-known firmness 
of character, and especially the-entire absence of any unsteadi- 
ness or crankiness in his judicial work, — point to that place as 
his proper place. . 

There is but one weak point in the whole opinion, and that 
consists in citing and setting out in detail the ruling made by his 
predecessor in a most remarkable case in the same circuit.2 In 
that case a floating indebtedness, amounting to the enormous sum 
of three million dollars, was held to be a charge upon the prop- 
erty, under the principle under consideration, in preference to 
every mortgage, general or local, junioror senior. The bill was 
filed by the railroad corporation against its own creditors; the 
equity of the debtor which sued its own creditors consisted in 


199 U.S. 235. 3 Central Trust Co. v. Wabash &c. 
2 See 53 Fed. Rep. 190, 191. R. Co., 30 Fed. Rep. 332. 
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the fact that it was unable to pay its debts due to them, and was 
about to default in such payment. Among other things, the bill 
showed that there would soon mature promissory notes amount- 
ing to the sum of about $2,200,000, issued by the complainant 
railroad company, and indorsed by ‘‘a number of persons of 
high financial standing ;’’ that the money raised by the giving 
of these notes, had been applied to the payment of interest on 
prior mortgages, and to the payment of maturing installments 
of the purchase money of rolling stock, and that the notes were 
partly secured by a collateral trust embracing a part of the roll- 
ing stock of the railroad company, and certain valuable terminal 
facilities in the city of Chicago. There was no distinct allegation 
that the money had been borrowed to pay the expenses of keep- 
ing the road in operation, otherwise than above stated. The fact 
was that the principal indorser of the note, was the principal 
owner of the road, and the man who had controlled the entire 
scheme. Upon this showing, and without the consent of the 
mortgagees, the court made an order charging this indebtedness 
upon the property as a first lien. The obvious effect of the 
order was to allow a debtor railroad corporation, by its mere 
voluntary act in the improving and operating of its property, to 
create a floating indebtedness, which, upon its own bill filed 
against its own creditors, it may procure to be charged as a prior 
lien upon the property as against its own mortgagees, — and this 
in order to protect, not itself, but an individual who was its 
principal stockholder, and who substantially controlled its man- 
agement, against his liability as an indorser of its note. On such 
a principle, any railroad company can improve every one of its 
mortgages out of existence, and the lien of a railway mortgage 
becomes absolutely worthless. The constitution of the United 
States prohibits the States from passing laws impairing the obli- 
gation of contracts; but a single Federal judge can, as a matter 
of mere discretion, impair the obligation of contracts and strike 
millions of dollars out of the pockets of mortgage lienholders, and 
he can perpetrate this iniquity in the name of justice. 
Seymour D. Tuompson. 
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ANTIQUITIES OF THE LAW OF EVIDENCE —COM- 
PURGATION. 


Excunpatory Oatus.— In order to attain a clear understand- 
ing of the origin and theory of compurgation, it is necessary to 
devote some preliminary study to the practice of exculpatory 
oaths, as the same was followed among the nations of antiquity. 
The fundamental idea,—that one charged with crime or with 
default in a civil obligation should be permitted to clear himself 
by a solemn asseveration of his innocence under the sanction of 
an oath,— appears to be one of the most venerable of legal 
notions. And it seems to have originated spontaneously (that is, 
without suggestion from foreign systems) among each of the 
races where it became prevalent. Perhaps the earliest recorded 
instance of authority given for an exculpatory oath is to be found 
in the laws promulgated from Sinai, wherein it was provided that 
‘* if a man deliver unto his neighbor an ass, or an ox, or a sheep, 
or any beast, to keep, and it die or be hurt or driven away, no 
man seeing it, then shall an oath of the Lord be between them 
both that he hath not put his*hand unto his neighbor’s goods; 
and the owner of it shall accept thereof, and he [@. e., the 
bailee] shall not make it good.’’! Among the ancient Hebrews, 
it must be remembered, very peculiar sanctity was attached to an 
oath, insomuch that it was accounted a sin to swear to a state- 
ment under any circumstances where it could possibly be avoided. 
Hence, while the law required the witnesses in a criminal case to 
be sworn, they were never put under oath in any ordinary civil 
action.? In proceedings of the latter description, therefore, the 
decisive oath of one of the parties was a thing quite distinct 
from the ordinary concept of evidence, and it was not unnatural 


1 Exodus, xxii. 10, 11. Laws of Moses, Vol. 4, Art. 299; Jahn, 
2 Mendelsohn Crim. Jur.of Ancient Archeologia Biblica, § 247; Benny 
Hebrews, § 78; Michaelis Comm. on Crim. Code of Jews, c. 5. 
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that it should be accorded a conclusive effect. Of this species 
of oath, in the later jurisprudence of the Jews, there were two 
varieties, the ‘‘ Biblical ’’ or ** Mosaic ’’’ oath and the Rabbin- 
ical’’ oath. The former was founded upon the passage above 
quoted and appears to have been extended to a few analogous 
cases, and the latter was devised by the Rabbinical jurists as a 
sort of enlargement of the former, applying to a greater variety 
of cases. The former kind of oath was exculpatory only and 
never used as a means of fortifying a claim, while the latter 
could be imposed upon either of the parties according to circum- 
stances. Thus, if the defendant denied his indebtedness in toto, 
he could either take this oath himself or impose it upon the 
plaintiff. If he chose the former course, he was acquitted; if 
the latter, and the plaintiff took the required oath, he was con- 
demned in the whole amount for which he was sued. Of course 
the refusal of either party to take the oath when proffered by 
his adversary was an abandonment of his case. It does not 
appear that this form of oath was ever employed in criminal 
prosecutions. For charges of that character were required to 
be established by the concordant testimony of at least two eye- 
witnesses. Hence the accused could neither be required nor 
permitted to clear himself by his unsupported oath. 

Among the ancient Greeks, as is abundantly shown by the 
extant accounts of law proceedings and the speeches of the 
advocates, it was very usual to settle a case by an appeal to the 
conscience of one or other of the parties, that is, by a decisive 
oath. The practice was for one party to challenge the other to 
take such an oath, agreeing to abide by the result, and the contest 
was determined accordingly. A rule which seems very singular, 
but which must be admitted as a fact, was that this oath might 
be taken, not only by the party himself, but by any friend or 
other person who was conversant with the matters in dispute, and 
even by certain classes of persons (as women) who were ordi- 
narily disqualified from appearing as witnesses.’ But it must be 
observed that a party could not take this oath at his own instance, 
save with the consent of his opponent. It is said to have been 


1 Benny, ut sup. 2 Kennedy’s Demosthenes, p. 249. 
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an oath of a solemn kind, often accompanied by imprecations 
upon the children or family of the oath-taker.!| That it was 
sometimes employed in actions distinctively criminal is to be 
inferred from the references to such a practice in the forensic 
orations of Demosthenes and other sources.? 

At Rome, in the earlier practice of the law, we find a form 
of appeal to the conscience, or exculpatory oath, which is very 
similar to the system of challenges just mentioned as obtaining 
in the courts at Athens. This was known as the juramentum 
voluntarium. It was a practice by which the one party offered 
to refer the whole matter to an oath to be taken by the other, 
binding himself at the same time to submit to the decision of 
the cause in accordance with what the adversary should swear.* 
From this was gradually developed the juramentwm necessarium, 
which was an oath imposed by the pretor upon either of the 
parties, at the demand of the other, and which he must either 
take, or, upon refusing it, suffer judgment by nonsuit or de- 
fault, as the case might be.‘ The answers made by a party to 
questions thus put to him, we are told, ‘‘ may be likened to 
answers to bills of discovery, in the old chancery practice, sup- 
posing that on filing the bill the party asking for the discovery 
should agree to be bound by the answer.’’> An answer admitting 
a certain debt was considered as final, requiring no judgment. 
But if the defendant admitted a debt uncertain in amount, then 
process issued for the assessment of damages, on which process 
a judgment was necessary. It is not essential to our present 
purpose to go further into the details of this practice, but the 
fact of its existence will be found to have important historical 
connections. Whether the exculpatory oath was admitted in 
criminal cases is not altogether free from doubt. But there is 


1 Smith Dict. Antiq., voc. “ Mar- 
tyria.” 

2 Bonnier, Traité des Preuves, 377. 

31 Wharton Evid., § 458; 3 Bl: 
Com. 842; Savigny Rom. Recht, vii., 
§§ 810-813; Bonnier, Traité des Preu- 
ves, 360-378. 

* Dig. 12, 2, 34, 6. The extract is 
from Ulpian’s commentary on the 


Edict, and may be translated thus: 
“The pretor saith, ‘I will compel 
him of whom the oath is demanded 
either to pay or swear.’ The defend- 
ant must therefore choose whether he 
will pay or take the oath; if he will 
not swear, he will be compelled by the 
pretor to settle the claim.”’ 

5 1 Wharton Evid., § 458. 
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a passage in one of the latter classical authors which seems to 
warrant the inference that, although the use of this oath in 
prosecutions for crime was regarded as a dangerous and anoma- 
lous measure, it was not considered entirely inadmissible. Be- 
fore leaving the subject, we may remark that there were some 
persons, in the Roman polity, who were not required to take the 
decisory oath, either by reason of their sacerdotal character or 
for other causes. In a fragment of the Edictum perpetuum 
which has been preserved, the pretor is represented as saying: 
‘‘J will not compel the priestess of Vesta or the Flamen Dialis, 
in the whole of my jurisdiction, to take an oath.’’? How largely 
the jurisprudence of several European countries was influenced 
by this practice of the conscience-oath in classical Roman law 
may be seen from the fact that forms of it, more or less variant 
from the original type, have survived and continued in use, in 
Scotland, France, and elsewhere, until quite recent times.® 
Compureation.— This was a legal institution of very great 
interest and importance. Both in view of its long duration and 
of its wide-extended prevalence, it cannot but be regarded as a 
most striking and significant phenomenon. For it flourished 
during the entire period of medieval history, and throughout the 
whole of Europe, except in those portions occupied by the 
Slavonic races. Briefly, it was a mode of trial in which the per- 
son charged or accused cleared himself of that which was 
imputed to him, be it homicide or breach of contract, by his 
solemn declaration under oath that he was innocent, and by 
producing a certain number of companions who, at the same 
time, swore that they believed the oath which he had spoken,— 
not, it will be observed, that he was innocent. ‘* Compurga- 
tion,’’ says Dr. Bigelow, ‘in its essential features, consisted in 
the bringing forward of a definite number of persons, dependent 
upon the rank of the parties and the object of the suit, who 
were to swear, not to the facts, but to the credibility of the 
party for whom they appeared.’’* These persons were 


1 Quintillian Inst. Orat., 1 4, c. Prin. 626; Merlin Repertoire, voc. ‘‘ Ser- 
6, cited in Bonnier, 377. ment.”? 

2 Aulus Gellius, 1. 10, c. 15. 4 Bigelow Placita Anglo-Norman- 

8 See Glassford Evid. 328; Ersk. nica, Introd. xx. 
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variously called, ‘* compurgatores,’”’ ‘* conjuratores,”’ ** consacra- 
mentales,’’ or ‘* oath-helpers.’’ And their whole power and 
office ** lay in the fact that they swore to the credibility of their 
chief and the purity of his oath, and that their numbers and 
standing strengthened his assertion.’’! It will thus be seen that 
the compurgators were not in any proper sense witnesses in the 
cause. On the other hand, their office is much more like that of 
a jury, although their verdict was not based upon evidence, nor 
necessarily upon any knowledge of the facts, but merely upon 
their confidence in the accused, or their disposition to support 
him. 

Extent or Practice or CompurcatTion.— This form 
of procedure,’’ observes a modern writer, ‘* derives importance 
from the fact that it is an expression of the character, not of an 
isolated sept, but of nearly all the races that have molded the 
destinies of modern Europe. * * * It may be said to have 
reigned from southern Italy to Scotland.’’* Among the tribes 
and nations—as well of Scandinavian and Celtic origin, as 
those emanating from the original Germanic stock, — which 
practiced compurgation, we are certainly safe in enumerating the 
following: The Salian and Ripuarian Franks, the Alamanni, the 
Baiorians, the Lombards, the Frisians, the Thuringians, the 
Burgundians, the Saxons, the Norsemen, the Angli and Werini, 
the Anglo-Saxons, and the Welsh.’ According to Mr. Lea, the 
Ostrogoths of Italy and the Visigoths of the south of France 
and Spain were the only nations in whose extant codes the 
practice of compurgation occupies no place; and this he explains 
by saying that these peoples, at an early period, yielded them- 
selves completely to the influence of the Roman civilization. 
While this is undoubtedly the fact, it is perhaps not necessary 
to infer that compurgation was unknown to these races, or 
unpracticed by them, in the period immediately succeeding their 
migration, or even that it may not have survived, as a permis- 
sible mode of trial, to a much later day, even as wager of law 
continued to be a form of procedure recognized by the English 


1 Essays in Anglo-Saxon Law, 297. 3 Montesq. Esprit des Lois, |. 28, c. 
2H. C. Lea, “Superstition and 13; Lea, p. 34, 
Force,’’ p. 34, 
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law until 1833. On the case of the Visigoths, M. Guizot very 
pertinently remarks: ‘*It is very possible that the practice of 
compurgation by juries was not completely unknown to the Visi- 
goths; it recurs in all Germanic customs, and it may not have dis- 
appeared either entirely or all at once, even after the introduction 
of a code derived principally from the Roman laws. But it is 
impossible to believe, in spite of this code, that it continued to 
be the common law, the fundamental institution, the veritable 
judicial system of the nation.’’? 

Among the Salian Franks, as a consequence of the attention 
paid to gradations of rank, the practice of compurgation was 
somewhat more restricted than with the other nations. That is, 
it was considered a privilege and was restricted to the nobility, 
or was permitted to the ordinary freeman only in the exceptional 
case of his accuser’s assenting thereto. If this assent was 
withheld, the defendant was required to submit himself to the 
ordeal.? Blackstone also informs us that: ‘‘ In the old Swed- 
ish or Gothic constitution, wager of law was not only permitted, 
as it still is [7. e., A. D. 1765] in criminal cases, unless the fact 
be extremely clear against the prisoner, but was also absolutely 
required in many civil cases, which an author of their own very 
justly charges as being the source of frequent perjury.’’? And 
it further appears that proof by compurgation was known and 
used in ancient times in Iceland; and the form of oath to be 
taken by the compurgators has been preserved. It followed the 
words of the party’s oath, with a solemn assertion of belief in 
their truth.‘ 

That a similar practice was prevalent in Wales, at an early 
day, was surmised by the older law-writers and historians, though 
they expressed no great degree of confidence in the accuracy of 
their information. Thus Cowell, in regard to the term Assach 
or Assath, remarks that it ‘* seemeth to be a Welsh word and to 
signify so much as a kind of excuse, or strange purgation by the 


1 Guizot Hist. Representative Gov- °3 Bl. Comm. 344, citing Stiern- 


ernment, 253. hook, De Jure Sueonum, 1. 1,c. 9. 
2Grimm Deutsche Rechtsalterthil- * Bigelow Placita Anglo-Norman- 


mer, 861; Montesq. Esprit des Lois,1. nica, Introd. xxi. note, citing “ Njal- 
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oaths of three hundred men. This of old was used in Wales; 
for so I find it explained in an old manuscript. ‘ Assach est un 
jur. 300 homes in Gales.’’’! But later researches into the 
legal institutions of this people have established, beyond perad- 
venture, that the raith, or proof by compurgation, was not only 
in familiar use among them, but was the normal and almost 
universal system of procedure. The particular custom of the 
assath, however, was abolished by a statute in 1413.2. And 
towards the end of the reign of Henry VIII, it was enacted that 
all trials in the principality of Wales should be ‘ by wager of 
law, or verdict of six men, at the pleasure of the party plaintiff 
or defendant that pleaded the plea.’’ ® 

We are also historically justified in believing that compurgation 
was known and practiced in England in the Saxon period, and at 
least as early as two centuries before the Norman conquest. For 
the rules as to the number and rank of the compuragators are 
particularly set forth in a league or treaty made between King 
Alfred and Guthrun the Dane. Herein we read that ‘a king’s 
thane [Sax. eyninger thegn], if he shall be accused of homicide, 
shall join with him twelve other king’s thanes and purge him- 
self of all guilt. But if he is the thane of any other person, of 
inferior rank to the king, let him produce eleven of his peers 
together with one king’s thane, and he shall purge himself of 
all suspicion of crime.’’ 

Antiquity or Compurcation. — The beginning of the prac- 
tice of compurgation must be sought in the primeval forests of 
Germany. That it was a primitive custom of the tribes of the 
Teutonic stock does not seem to be open to any reasonable doubt. 
It is true that its first appearance in written memorials is to be 
found in the codes of the barbarian nations, drawn up soon after 
their migrations, and for the most part dating from the fifth and 
sixth centuries. But it is impossible to account for the almost 


2 Cowell Law Dict. voc. “‘ Assach.’? _bard’s Archaionomia, p. 36. See also 


2 Stat. 1 Hen. V. c. 6; Spellman Wilkins Leg. Angl.-Sax. 47; Crabb 
Gloss., voc. ** Assath.”? Hist. English Law, 29; 1 Reeves Hist. 
8 Stat. 34 and 35 Hen. VIII. c. 26, English Law, 23; 3 Bl. Comm. 343, 
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simultaneous appearance of this phenomenon in the legal systems 
of so many peoples, all of whom owned a common origin, except 
by supposing that the enactment, in the several codes, of this 
mode of procedure was merely the recognition of an ancient 
custom, which all of these nations had carried with them, in 
their wanderings, as a part of their common heritage. We are 
therefore justified in assuming for the origin of compurgation a 
date at least as early as the beginning of the Christian era.! 
But there are also circumstances which suggest the question 
whether it is not necessary to go back very much further than 
this. Mr. Lea, for instance, calls attention to the fact that com- 
purgation, in the early middle ages, occupied a prominent place 
in the jurisprudence of ‘races whose common origin must be 
sought in the prehistoric past.’’? And certainly if we attempt 
to account for the prevalence of this custom among nations so 
widely separated as the Welsh and the Franks, on the theory of 
acommon inheritance, we shall be forced back to a period of 
very remote antiquity, perhaps even to primitive Aryan times, 
before the first migration of the Celtic stock. But there is good 
ground for thinking that the distinctive notion of compurgation 
was not a part of the original Aryan equipment. If it had been, 
we should expect to find examples of it, or at least clear traces 
of it, in the Hellenic and Roman records. It must be conceded 
that the idea of the solidarity of the family or gens, and of cor- 
porate responsibility for delict or crime, was derived from Aryan 
originals. That it was familiar to the Greeks is shown both by 
their poetry and their laws, and it would be entirely superfluous 
to point out the influence which this conception exerted upon the 
civilization and the legislation of Rome. It is also true, as we 
have already shown, that the notion of an exculpatory oath was 
familiar, not merely to the Indo-European races, but to the early 
world at large. And it may further be granted that these two 
principles have contributed, in a very large measure, to the evo- 
lution of the practice under consideration. But still the peculiar 
idea of compurgation —that of the accused purging himself by 

1 See Mittermaier, Traité de la 2 Lea “Superstition and Force,” 
Preuve, 497. 34. 

3 See Maine’s Ancient Law, 122. 
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his oath together with the oaths of his friends or companions 
asserting his veracity —is not yet accounted for. Of the exist- 
ence of any such usage as ¢his the Greek and Roman sources 
make no mention. And the fact that it is first discovered at the 
threshold of medieval history contradicts the theory of its pre- 
historic antiquity. The case of the Celts must therefore be ex- 
plained on some other hypothesis. And for this purpose the 
theory advanced by Mr. Freeman, of ‘like results springing 
from like causes,’’! seems to us entirely adequate. That is to 
say, similar conditions, moral, physical, climatic, social, political, 
and otherwise, may lead different peoples to the establishment 
of essentially similar institutions. And thus the Welsh and the 
Saxons, for instance, may each have arrived independently at the 
idea of compurgation, with no common inheritance of it between 
them, and no common elements on which to build except the 
notions of family responsibility and the exculpatory oath. 
Oricin or Compurcation. —It has been attempted by some 
to deduce the origin of compurgation from the juramenta of the 
Roman law, of which we have already spoken. But the frailty 
of this hypothesis is sufficiently exposed by the consideration 
that those races which came most completely under the sway of 
Roman law and Roman civilization were the very first to abandon 
the practice of compurgation, insomuch that it has even been 
doubted whether it was so much as known among them. That — 
this was true of the Ostrogotls and Visigoths we have shown 
above. Besides, although the Romans inherited the idea of an 
exculpatory oath in common with the Teutons, the assertion that 
either borrowed the practice from the other is notoriously un- 
historical. On this point the learned Heineccius remarks: ‘It 
has been demonstrated that long before the Germans had begun 
to have any acquaintance with either the Roman or canon law, 
the purgatory oath had been in use among them, in cases where 
the crime was not clear and the defendant was a man of good 
standing and reputation.’’? Even less defensible is the theory 
that this practice was derived from the canon law. This is so 


1 Freeman Comparative Politics, 2 Heinecc. Elem. Jur. Germ., lib. 3, 
30-33. tit. 9, § 354. 
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far from being historically accurate that the truth is exactly the 
reverse; that is, it was the church which adopted the principle 
of compurgation from the laws and usages of the barbarian races. 
The true sources of the compurgatory mode of trial are to be 
found in the ties which bound together the primitive German 
family, in their joint liability for blood-money, and in the desire 
of the nascent state to put an end to private feuds. This has 
been well explained by Goring, in a learned essay on the subject, 
from which we translate as follows: ‘* All the men of the same 
family were bound together by compact for defensive and offensive 
measures against their enemies, whence it was required that all 
injuries inflicted upon individuals should be avenged by the whole 
family. Hence if a freeman had received any injury from a 
stranger, the peace and friendship between the two families, thus 
interrupted, could not be restored, except upon a composition, 
which either would be paid at once and spontaneously by the one 
party or would be demanded by the other party, arms in hand. 
But though it was thus the business of individual families to 
follow up and avenge injuries put upon them, yet it was for the 
community ( Gemeinde), as conservator of the public peace, to 
see to it that the commonwealth suffered no harm from the 
feuds of particular families. Now the juramentum offered the 
most effective remedy for the suppression of feuds. For if he 
who had injured another and refused to make reparation, could 
confront his adversary, before the assembled people, with so 
great a number of companions that the latter could scarcely hope 
to prove himself superior to them in arms, then, in order that 
the accuser might be thoroughly convinced that these allies would 
really give their aid to his enemy, the accused with his com- 
panions, before his adversary and the people, would confirm with 
an oath the standing league between them. The defendant then, 
countenanced by his numerous backing, swore that he ought not 
to pay the composition demanded, and his companions swore that 
his affirmation was true (‘dass der Eid rein und nicht mein? 


1 Mein was an old substantive Hence this meant that the oath was 
meaning falsehood or iniquity, per- pure and true or “clean and unper- 
haps equivalent to the Lat.dola. (Cf. jured.” 

modern Germ. meineid, perjury.) 
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sei’), and professed themselves ready to aid the accused with 
their arms. Now it was the privilege of the accuser to select 
[as oath-helpers] those of his adversary’s family whom he 
considered to be the least likely to help him. And if these 
persons swore that they would espouse the cause of the accused, 
the people would be persuaded, in that age of primitive honesty, 
that the accused had not unreasonably refused to pay the com- 
position asked, and the plaintiff would be interdicted from 
continuing the feud. This oath, originating in the custom of 
private war, could not be taken without compurgators, nor would 
it be of any avail by itself, because its whole force rested in the 
power and strength of the conjurators. Nor was it concerned 
with the guilt of the defendant’s mind (although in occasional 
instances there seems to be some question of guilt and punish- 
ment), but regarded only the composition of a crime by a money 
payment.’’! The sentence last quoted leads us to the further 
remark that, in the early legal history of any people, there is no 
conception of crime as involved in an act of violence; it is 
regarded, merely as an injury to the person affected and his 
family or tribe. Hence the institution of the wehrgeld,—a 
composition to be paid, according to a fixed scale, for almost 
every conceivable species of personal injury from murder down, 
and varying according to the rank of the person injured. This 
was not at all in the nature of a fine, nor had it any regard to 
punishment to be inflicted upon the person who had broken the 
public peace. It was merely a payment made to the man injured, 
or his relatives, as an equivalent for that right of private venge- 
ance which they were thus induced to forego.? The wehrgeld, in 
fact, was the first attempt of society to put an end to private 
wars. But not yet was the idea of injury to the state or of 
punishment introduced. Compurgation went a step further, for 
it established a species of judicial procedure to ascertain whether 
the wehr should be paid. And here it is important to be noted, 
in connection with our immediate subject, that the compurgators 


1 Goring De Origine, etc., Juramenti Helbron, De Originibus Juramenti Pur- 
Purgatorii, p. 16. See also Bonnier gatorii, p. 15. 


Traité des Preuves, 390; Lea * Super- 2 See Maine, Ancient Law, 358. 
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were originally those who would be jointly liable for this com- 
position. As Grimm puts it, ‘*they corroborated the oath of 
the person by whose side they would stand in case the feud 
broke out, and whom they would be obliged to help in the pay- 
ment of the wehrgeld awarded.”’ } 

Tue Practice or Compurcation.— In this section we shall 
consider the cases in which compurgation was admitted, the 
number of the compurgators, their qualification, their selection, 
their liability for false swearing, and the form and ceremonial of 
the oath. And in regard to the first point it may be observed 
that, as we have already shown, compurgation originated in a 
time when there was no such thing as a distinct criminal law. 
But still its earliest employment was as a mode of defense against 
accusations which, under a later classification, would be denomi- 
nated charges of crime or delict. Hence this system, continuing 
to a period when the essential difference between criminal and 
civil responsibility was more clearly recognized, would naturally 
be used as the chief, if not the exclusive, method of defense 
against criminal prosecutions. On the other hand, there is no 
sufficient reason for believing that it was not considered admis- 
sible in such actions of a civil nature as might come before those 
early tribunals. In fact we know that civil issues were thus 
determined in some nations, as the Welsh; and in England com- 
purgation, under the form of wager of law, was extensively em- 
ployed in the trial of civil cases, and indeed, at a still early day, 
was wholly restricted to proceedings of this sort. But there are 
indications in the codes of some of the Teutonic races which 
lead to the supposition that compurgation could not be resorted 
to in all cases as a matter of course, but only in cases where 
there was no other evidence, or not a sufficiency of evidence. 
‘* Tt seems evident,’’ says one writer, ‘* that even in the earliest 
times this mode of proof was only an expedient resorted to in 
doubtful matters, and upon the necessity of its use the rachin- 
borgs, or judges, probably decided.’’? Grimm, however, de- 
clares that not infrequently the compurgators and witnesses 
appear to be merged in one; and he adds that it is altogether 


1 Grimm, Deutsche Rechtsalt. 859. 1 Lea “‘ Superstition and Force,” 52. 
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natural that the common speech should call the compurgators 
witnesses and the witnesses oath-helpers.' We are also 
informed that “ in later times, compurgation was also sometimes 
used as an alternative when circumstances prevented the employ- 
ment of other popular modes of deciding doubtful cases. Those, 
for instance, who would ordinarily be required to defend them- 
selves by the wager of battle were permitted by some codes to 
substitute the oaths of a certain number of compurgators, when 
precluded by advanced age from appearing in the arena. The 
burgher law of Scotland affords an example of this, though else- 
where such cases were usually settled by the substitution of 
champions. Class privileges also manifested themselves in this 
as in so many other features of medieval law, and we sometimes 
find compurgation allowed as a favor to those of gentle birth.’’? 

The number of the compurgators, although it was fixed with 
a considerable degree of precision in the several codes and by 
usage, varied greatly according to circumstances and among the 
different peoples. As a rule, it was regulated with reference to 
the gravity of the injury, as determined by the amount of the 
wehr, and the rank or status of the injured person, or the ac- 
cused, or both. Sometimes we read of very great numbers of 
compurgators being required to absolve a man from heinous 
charges. Thus, among the Ripuarians, an accusation of murder 
compelled the defendant to produce no less than seventy-two 
compurgators.* But even thiswas exceeded by the custom of the 
assath in Wales, where, as already stated, the number of wit- 
nesses amounted to three hundred The most exact system of 
reckoning obtained among the Frisians. For they not only 
rated the wehrgeld according to the rank of the party slain, but 
also regulated the number of compurgators with reference to the 
status of the accused. For example, the composition for killing 
a noble was eighty shillings, and it remained the same whether 
it was a noble, a freeman, or a bond-man (Jitus) that had done 
the deed. But the number of compurgators varied according to 
the rank of the accused; a noble required eleven, a freeman 


1 Grimm Deutsche Rechtsalt. 862. Esprit des Lois, 1. 28, c. 13; Lieber 
2 Lea, p. 57. Civil Liberty, 454. 
Lex Ripuar., cc. 6. 7,11; Montesq. 
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seventeen, and a bond-man thirty-five. On the other hand, if 
the controversy was as to the composition for a bond-man, the 
noble was required to produce three compurgators, the free- 
man five, the bond-man eleven.’ And here we may remark that 
the fixing of the number of compurgators must have been a 
matter of comparatively late regulation. For, on the theory 
which we have adopted to explain the origin of this practice, it 
would not originally be necessary for the accused to produce a 
set number of oath-helpers, but only to exhibit a numerical force 
greater than that brought forward by the accuser. The regula- 
tion of the number, therefore, according to the amount of the 
composition or the rank of the parties, would come afterwards, 
when the right of the organized community to supersede private 
feuds by judicial processes had become well settled and familiar. 

In regard to the qualification of the compurgators, it is first to 
be remarked that, as a general rule, only men of free condition 
were available for this office, because they alone were able and 
liable to contribute to the composition that might be awarded. 
In some exceptional cases (as among the Frisians) the wehr was 
allowed to the bond-man, and then he was competent as a con- 
jurator. The Burgundians, we are told, admitted women and 
children, and the Lombards, at a later day, women and servy- 
ants.? In the ecclesiastical courts, it appears, it was specially 
required that the compurgators should be of the same condition 
and order as their principal. Thus, according to Du Cange, 
‘‘if the necessity arose for a priest to purge himself of an accu- 
sation of crime, he was required to produce other priests as his 
compurgators.’’* And this parity of rank, in the earliest times, 
would probably be required, rather as a matter of course than as 
a matter of regulation by law. For the oath-helpers, originally 
at least, were those who would naturally support the cause of 
the accused, either with their swords or their purses, as occasion 
might require. In thelater days of compurgation, however, and 
in the lay courts, this requirement was abolished. Thus Bracton 
says: ‘*It is not necessary that all should be of the same order, 
condition, or dignity of which he is who wages his law, for it is 


1 Grimm, Deutsche Rechisalt. 860. 8 Du Cange Gloss., voc. * Jura- 
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sufficient if they be loyal and of good report; as, if a bishop, or 
abbot, or prior is bound to prove his law, it will not be incum- 
bent that all the compurgators should be bishops, abbots or 
priors, nor if they be ordained clerks, or knights, or married 
persons, provided, however, they be in other respects fit persons 
as aforesaid.’’? It is also to be noted that the plaintiff was at 
liberty to challenge any of the compurgators, or take an excep- 
tion to his fitness, and if the challenge was sustained, the — 
vacancy thereby occasioned must be filled up, otherwise the 
defendant was defaulted.? 

There is reason for supposing that even in very early times 
the accused person was not left to his unrestricted choice as to 
the persons who should join him inthe oath. Géring is of opin- 
ion that the accuser had the right to select from among the fol- 
lowing produced by his adversary those who should be summoned 
to swear with him.* And the laws of the Lombards, Alamanni, 
and Baiorians clearly show that they ordained, for every case, 
compurgators called respectively nominati and electi, the former 
designated by the accuser, the latter by the accused.‘ At this 
point the system trenches very closely upon the fundamental 
notion of arbitration. 

In regard to the liability of the compurgators for a false oath, 
the authorities are conflicting. Grimm is positive that they were 
in nowise considered liable to the penalties of perjury if they 
swore to the innocence of a person who really was guilty; and 
this, on the ground that they never swore to the facts in dispute, 
but only to their belief in the defendant’s cause.’ On the other 
hand, Lea declares that the compurgators were considered as 
perjured if the oath of their principal was false. And in this 
he is borne out by the fact that several of the codes make pro- 
vision for fines to be imposed upon such persons if they swore 
falsely. This author adds: ‘All this seems in the highest 
degree irrational; yet in criticising the hardships to which 
innocent conjurators were thus exposed, it should be borne in 
mind that the whole system had become a solecism. In its 


1 Bract. fol. 410a. 4 Grimm, 861. 
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origin it was simply summoning the kinsmen together to bear 
the brunt of the court, as they were bound to bear that of bat- 
tle; and as they were liable for a portion of the fine which was 
the penalty for all crimes, — personal punishments for freemen 
being unknown,—they could well afford to incur the risk of 
paying for perjury in order to avoid the assessment to be levied 
upon them in case of the conviction of their relative. In sub- 
sequent periods, when the family responsibility became weakened 
or disused, and the progress of civilization rendered the interests 
of society more complex, the custom could only be retained by 
making the office one not to be lightly undertaken.’’? 

The form and ceremonial of the compurgatory oath, as it 
stood in the time when the written memorials began, was as 
follows: All being present before the court, the compurgators 
all laid their hands upon a copy of the gospels, or upon a coffer 
containing sacred relics, and the accused laid his hand over all 
the rest. Then he swore by God or by the relics, and by all 
the hands that were under him, that he was not guilty of the 
crime laid to his charge. Thereupon the compurgators took 
their oath in the following form: ‘* By the Lord, the oath is 
clean and unperjured which N. hath sworn.’’? Thus a person 
was said to swear by any given number of hands according to 
the number of persons joining in the oath. For instance, 
jurare septima manu signified to swear by six compurgators, the 
defendant himself being the seventh; and similarly, jurare 
duodecima manu was to swear with eleven compurgators, the 
accused making up the number twelve. 

Wacer or Law In Enerianp. — In England, after the Norman 
Conquest, the form which compurgation assumed was that called 
‘* wager of law.’’ This term signified the giving of gage or 
sureties by a defendant in an action of debt that at a certain day 
assigned he would ‘‘ make his law,’’ that is, would take an oath 
in open court that he did not owe the debt, at the same time 

supporting his affirmation by the oaths of compurgators.? The 


- Lea, p. 63. * Juramentum,’? Lex Alemannica, tit. 
2 Crabb Hist. English Law, 28; 6, § 7. 
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number of compurgators required is a matter of some doubt, in 
consequence of the confused and sometimes conflicting statements 
in the old books. But the opinion sustained by the better 
authority is that eleven were necessary, thus making with the 
defendant himself, a number equal to that of a jury.’ In regard 
to the cases in which this mode of trial was permitted, Coke tells 
us that ** wager of law lieth not when there is a specialty or deed 
to charge the defendant, but when it groweth by word, so as he 
may pay or satisfy the party in secret, whereof the defendant 
having no testimony of witnesses may wage his law, and thereby 
the plaintiff is perpetually barred. * * * In no case where 
acontempt, trespass, deceit, or injury is supposed in the defend- 
ant, he shall wage his law, because the law will not trust him 
with an oath to discharge himself in those cases; only in some 
cases in debt, detinue, accompt, the defendant is allowed by law 
to wage his law.’’? From the same author we learn that a man 
who was outlawed or attainted, or otherwise infamous, could not 
claim this privilege. An infant could not wage his law, because 
he was not admitted to take an oath; and if one of two joint de- 
fendants was an infant, the other could not exercise this right; 
nor could the defendant in any case if the plaintiff was an infant.’ 
But a married woman might wage her law together with her 
husband, and ‘an alien shall wage his law in that language he 
can speak.’’* When the suit was for the king or for his benefit, 
as in a quo minus, the defendant -could not wage his law. But 
Viner says that this privilege was permitted in an action brought 
by the Prince of Wales.® In any case it was the rule that the 


1 See 3 Bl. Comm. 343; Co. Litt. 
295a; Britton, 1. 1, c. 28, § 22; 2 
Lilly’s Practical Register, 824; Glan- 
vil, 1.1, c 9; Fleta, 1. 2, c. 63; Fitz. 
Abr., tit. Ley, 78; Brooke’s Abr., tit. 
Ley Gager, 9. 

2 Co. Litt. 295a. This shows how 
far the wager of law had departed 
from the original type of compurga- 
tion, and how technical and artificial 
it had become in the time of Coke. 
For probably, in its origin, it was 
available only for such injuries as 


would otherwise have to be compen- 
sated with a wehr. It was early de- 
cided that a defendant could not wage 
his law in an action of debt on an ac- 
count for board and lodging. Y.B.9 
Edw. IV. pl. 1; Bishe v. Walford, 2 
Cro. Eliz. 818. 

3 Co. Litt. 295a; 15 Vin. Abr. 69. 
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6 15 Vin. Abr. 70, citing Y. B. 34 
Edw. III, 82. 


XUM 


515 


ANTIQUITIES OF THE LAW OF EVIDENCE. 


defendant must make his law in person; he could not constitute 
an attorney to do this for him.’ Jt appears that originally the 
plaintiff’s mere affirmation was sufficient to put the defendant to 
the necessity of taking the oath. But the twenty-eighth article 
of Magna Charta provided that, ‘‘ no bailiff shall put any man to 
his open law [wager of battle] nor to an oath, upon his mere 
plaint or declaration, without reliable witnesses produced there- 
to.” This is explained as meaning that the plaintiff must first 
produce his secfa, or train of witnesses, and their testimony must 
be found to be consistent, before the defendant could be required 
to swear himself clear of the chargt.? As to the forms observed 
in the trial by wager of law, we have an opportunity of describ- 
ing them from the record of a case which was before the court 
at a day when this practice had become anomalous and was ad- 
mitted with obvious reluctance, and which is therefore doubly 
interesting. This was a case in the King’s Bench in 1699 or 
1700. The defendant had waged his law, and a day was given 
upon the roll for him to come and make his law. ‘* And now 
upon the last day of the term he came, and Northey for the 
plaintiff insisted that if he swear falsely or rashly, and without 
reason, the court is not bound to receive him to it, and prayed 
a day to speak to that point. Sed per Holt, C. J., ‘We can 
admonish him; but if he will stand by his law, we cannot hinder 
it, seeing it is a method the law allows.’ And the defendant was 
set at the right corner of the bar, and the Secondary asked him 
if he was ready to wage his law. He answered, yes; then he 
laid his hand upon the book. * * * Then the court ad- 
monished him and also his compurgators, which they regarded 
not so much as to desist from it; accordingly the defendant was 


iff had declared, nor any penny thereof. Then his compurgators 
standing behind him were called over, and each held up his right 
hand, and then laid their hands upon the book, and swore that 
they believed what the defendant swore was true.’’ ® 

DecuinE anD DisusE oF Compurcation. —In England, the 


1 Bract. fol. 366a. “Wager of Law;” Britton, 1. 1, c. 
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compurgatory oath ceased to be available as a mode of defense in 
criminal cases at a comparatively early day. For the Assize of 
Clarendon, A. D. 1166, re-enacted at Northampton in 1176, 
ordained that thenceforth the accused, upon presentment by ar 
inquest under the statute, must undergo the ordeal if he would 
establish his innocence.!’ But wager of law continued to be a 
familiar method of trial in civil issues for several centuries after 
this. Indeed, it could be claimed as a matter of right down to 
a period which is within the memory of men now living. In 
1805, the courts held that wager of law was still a permissible 
mode of trial, and that if a defendant claimed it in a proper 
case, it could not be refused.? In 1820, Glassford, the Scotch 
writer on evidence, says that ‘‘the form of action under which 
alone even this qualified form of reference can be received, is 
now nearly obsolete, and the plaintiff almost always brings for- 
ward his claim in another shape, such as trespass, where, on 
account of the criminal matter feigned to be mixed with it, the 
wager is not competent.’’? And in a case arising in 1824, where 
the defendant pleaded nil debet per legem, and his counsel applied 
to the court to assign the number of compurgators, saying that 
the books left it doubtful whether six or eleven were necessary, 
Abbott, C. J., said: *‘ The court will not give the defendant any 
assistance in this matter. He must bring such number of com- 
purgators as he shall be advised are sufficient. If the plaintiff 
is not satisfied with the number ‘brought, the objection will be 
open to him, and then the court will hear both sides.’’ It is 
added that the defendant prepared to bring eleven compurga- 
tors, but the plaintiff abandoned the action.‘ Finally, in 1833, 


1 Bigelow Placita Anglo-Norman- 


nica, Introd. xviii.; Stubbs Select 
Charters, 144. 

2 Barry v. Robinson, 4 Bos. & Pul. 
297. 

8 Glassford Evid. 334. We cannot 
believe that as late as 1820, a plaintiff 
was obliged to bring trespass in crder 
to dodge a wager of law. Glassford 
seems to have been reading the follow- 
ing passage from Co. Litt. 295a: 
“Men’s consciences do grow so large 


(specially in this case passing with 
impunity), as they choose rather to 
bring an action upon the case upon his 
promise, wherein (because it is tres- 
pass sur le case) he cannot wage his 
law, than an action of debt.” But it 
does not follow that what may have 
been true in Coke’s day was neces- 
sarily true also when Glassford wrote. 

‘ King v. Williams, 2 Barn. & C. 
538, 


XUM 


ANTIQUITIES OF THE LAW OF EVIDENCE. 517 


it was declared by Act of Parliament that ‘no wager of law 
shall be hereafter allowed.’’?! 

As to the cause of the decadence of this practice in English 
law, we are of opinion that it must be sought partly in the 
growing sentiment which forbade the reception of the evidence 
of a party in his own cause, and partly in the gradual ascend- 
ency of trial by jury over all other modes of trial. It does not 
clearly appear at what period the rule excluding the testimony of 
parties as witnesses was regarded as definitely established. It is 
spoken of as ‘‘the rule of the old law,”’ or in similar phrases. 
We have elsewhere expressed the conviction that this rule was 
entirely foreign to the genius of the early English law, and that 
its introduction was attributable to the influence of the canon 
law.? But the exclusion of parties had begun as a practical rule 
of law before the wager of law had ceased. For Coke, for ex- 
ample, speaks of both as existing in his day. It is probable 
that, at this time, wager of law was regarded as the one excep- 
tional mode of trial (outside of chancery) in which the oath of 
the party was receivable. But it cannot be doubted that the 
gradual establishment of the rule against party-evidence tended 
in an increasing degree to make compurgation appear in the light 
of an anomaly, and so contributed largely to bring about its event- 
ual disuse. As to the other point, it is surely not necessary to 
enlarge upon the growth of the jury system or the causes which 
led this institution to supersede all other modes of trial. But it 
may not be superfluous to remark that compurgation, notwith- 
standing points of strong resemblance, was not the origin of the 
jury. Freeman remarks that ‘‘ the compurgators of our oldest 
law were not a jury in the modern sense, but they were one of 
the elements out of which the jury arose.’’* On the continent 
of Europe, the system of compurgation continued in use in 
criminal cases to a much later day than in England. Grimm 
informs us that oath-helpers continued to be available to the late 
middle ages, and mentions a recorded example in the year 1548.‘ 


1 Stat. 3 and 4 Will. IV,c, 42, § 13. 3 Freeman Norman Conquest, v., 
2 26 Amer. Law Rev. 836. 452. 
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In our own country, we find traces of the admissibility of this 
practice in some of the earliest colonial laws. But Story 
declared that ‘‘ the wager of law, if it ever had a legal existence 
in the United States, is now completely abolished.’’* And he 
added that it would be utterly inconsistent with the acknowledged 
and guaranteed right of trial by jury. 


H. Buack. 
WASHINGTON, D. C. 


1 Childress v. Emory, 8 Wheat. 642. 
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PROTECTIVE TARIFF LAWS AND THE COMMERCE 
CLAUSE. 


The view that protective tariff laws are unconstitutional seems 
unsound, Admitting for the sake of argument that the tariff is 
a tax, and that a tax for protection can neither be justified under 
the power, ‘‘to lay and collect taxes, duties, imposts, and 
excises,’’ nor under the ‘‘ general welfare ’’ clause, it is still sub- 
mitted that a protective tariff law is constitutional under the 
provision giving Congress the power ‘to regulate commerce 
with foreign nations.” 

This was the opinion of Benjamin Franklin, of President 
Madison and of Daniel Webster, and it has been recently con- 
firmed by the Supreme Court of the United States. Ina speeck 
delivered in the Senate on March 22, 1838, Mr. Webster said = 
‘‘T remember to have said, sir, at the meeting in Faneuil Hall, 
that protection appeared to be regarded as incidental to revenue, 
and that the incident could not be carried fairly above the princi- 
pal; in other words, that duties ought not to be laid for the 
mere object of protection. 1 believe that was substantially cor- 
rect. I believe that if the power of protection be inferred only 
from the revenue power, the protection could only be incidental. 
But I have said in this place before, and I repeat now, that Mr. 
Madison’s publication, after that period, and his declaration that 
the convention did intend to grant the power of protection, 
under the commercial clause, placed the subject in a new and a 
clear light. I will add, sir, that a paper drawn up by Dr. Frank- 
lin and read by him to a circle of friends at Philadelphia, on the 
eve of the assembling of the convention, respecting the powers 
which the proposed new government ought to possess, shows, 
perfectly plainly, that in regulating commerce, it was expected 
Congress would adopt a course which would protect the manu- 
factures of the north. He certainly went into the convention 
himself under that conviction.”’ 
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That to tax foreign commerce is one mode of regulating it, 
seems to follow from the decision in the Head Money cases.! 
These cases involved the constitutionality of the act of Congress 
of August 3, 1882, entitled, «* An Act to Regulate Immigration,’’ 
which imposed upon steamship companies a tax of fifty cents a 
head for every foreign passenger brought into the United States 
from any foreign country. Several steamship companies refused 
to pay this tax on the ground among others that the act of Con- 
gress was an unconstitutional exe: cise of the taxing power. The 
statute was not passed for the purpose of raising revenue, but to 
restrict immigration, and to assist the poor and helpless immi- 
grant; and the first section expressly provides that, ‘The 
money thus collected shall be paid into the United States treas- 
ury and shall constitute a fund to be called the immigrant fund, 
and shall be used, under the direction of the secretary of the 
treasury, to defray the expense of regulating immigration under 
this act, and for the care of immigrants arriving in the United 
States, for the relief of such as are in distress, and for the gen- 
eral purposes and expenses of carrying this act into effect.’’ ? 
The court held, in an opinion delivered by Mr. Justice Miller, 
that the statute was a valid exercise of the power to regulate 
foreign commerce, and was constitutional and binding. The 
earlier cases were reviewed, and those holding that the States 
have not the power to impose such a tax or duty upon foreign 
commerce were cited in support of the judgment in the Head 
Money cases, for the reason as stated by the court that those 
** decisions rest upon the ground that the State statutes were 
void only because Congress, and not the States, was authorized 
by the constitution to pass them, and for the reason that Con- 
gress could enact such laws, and for that reason alone were the 
acts of the State held void. It was, therefore, of the essence of 
the decision which held the State statutes invalid, that a similar 
‘statute by Congress would be valid.’’* The cases reviewed were 
the Passenger Cases,‘ Henderson v. New York,® Commissioners 
v. North German Lloyd,® Chy Lung v. Freeman,’ and People v. 
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2 23 Stat. at Large, 214. 5 92 U. S. 259. 7 92 U.S. 2765. 
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Compagnie Générale Transatlantique.! In the case last cited the 
court says: ‘* It has been so repeatedly decided by this court 
that such a tax as this is a regulation of commerce with foreign 
nations, confided by the constitution to the exclusive control of 
Congress * * * that there is little to say beyond affirming 
the judgment of the Circuit Court, which was based on those 
decisions.”’ ? 

That to tax commerce is one mode of regulating it, appears 
also from the later case of Pickard v. Pullman Car Co., in which 
the court says: ‘* The decisions in the various cases in this court 
on the subject of a tax by a State on the bringing in of passengers 
from foreign countries * * * show it to be a settled matter 
that to tax the transit of passengers from foreign countries or 
between the States, is to regulate commerce.”’ 

Of course, the same principle applies to the regulation 
of foreign or interstate commerce in commodities as to its 
regulation in passengers; the States have not the power to 
tax or to regulate such commerce, because Congress has the 
exclusive power, under the commerce clause.‘ In the leading 
case of Brown v. Maryland,® the Supreme Court held that 
a Statute of Maryland which imposed a license fee or tax 
upon all importers of foreign merchandise, who sold the same 
by wholesale or by bale or package, was unconstitutional, on 
the ground among others that it was a regulation of foreign 
commerce, within the exclusive jurisdiction of Congress and 
outside the jurisdiction of the State legislatures. In the case 
of the State Freight Tax,® the same principles were applied to 
interstate commerce in commodities, and a statute of Pennsylvania 
which imposed a tax on interstate freight was held void under 
the commerce clause alone. Mr. Justice Strong for the court 
asks the following questions, and answers them in the affirma- 
tive: ** Why is not a tax upon freight transported from State to 
State a regulation of interstate transportation, and, therefore, a 


1 107 U. S. 59. ing v. Michigan, 116 U. S. 446; Lyng 
2 P. 60. v. Michigan, 135 U.S. 161; Crutcher v. 
3 117 U. S. 34, 48. Kentucky, 114 U. S. 47. 
4Almy v. California, 24 How. 169; 5 12 Wheaton, 419. 

State Freight Tax, 15 Wall. 232; Wall- ® 15 Wall. 232. 
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regulation of commerce among the States? Is it not prescribing 
arule for the transporter, by which he is to be controlled in 
bringing the subjects of commerce into the State, and in taking 
them out? 

Loan Association v. Topeka,’ which is strongly relied upon by 
those who believe that protective tariff laws are unconstitutional, 
is perfectly consistent with the view herein maintained. In that 
case the legislature of Kansas passed an act authorizing the city 
of Topeka to issue bonds ‘to encourage the establishment of 
manufactories and such other enterprises as may tend to develop 
and improve such city.’’ Accordingly, the city issued one hun- 
dred bonds of $1,000 each, as a donation, to encourage the King 
Wrought-Iron Bridge Manufacturing and Iron-Works Company, 
to locate its work shops in that city.. The Loan Association of 
Cleveland, Ohio, purchased some of these bonds, and, the interest 
being unpaid, brought this action against the city of Topeka in 
the Circuit Court of the United States for the District of Kansas. 
That court rendered judgment for the defendant city, and the 
Supreme Court affirmed the judgment, on the ground that the 
city, being obliged to raise the money by taxation, and the tax 
being for a private and not for a public purpose, was an uncon- 
stitutional exercise of the taxing power, and not within the power 
of a State legislature. It was not held, or even intimated, that 
the national legislature or Congress has not the power to impose 
a tax or a tariff for the purpose of protecting home manufactures.® 
If the State of Kansas, whose statute was held void in this case, 
had undertaken to protect its own manufactures from the com- 
petition of foreign countries or of other States, by imposing a 
tax upon the importation of manufactured articles, it seems clear 
that the Supreme Court wouid have held the statute void, as a 
regulation of foreign or interstate commerce, and as an infringe- 
ment of the exclusive control of Congress over such commerce. 
These identical propositions were decided in the Head Money 
cases and others above cited, in favor of the power of Congress 
and against the power of the State legislatures. 


1 Pp. 275-6. 695; Calder v. Henderson, 54 Fed. 
2 20 Wall. 655. Rep. 802. 
3 See Field v. Clark, 143 U. S. 649, 
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The doctrine of this case was re-affirmed in Parkersburg v. 
Brown,’ and in Cole v. LaGrange.? On page 6 of the latter 
case, Mr. Justice Gray for the court says: ‘‘ The general grant 
of legislative power in the constitution of a State does not 
enable the legislature, in the exercise either of the right of 
eminent domain, or of the right of taxation, to take private 
property, without the owner’s consent, for any but a public 
object. Nor can the legislature authorize counties, cities or 
towns to contract, for private objects, debts which must be paid 
by taxes. It cannot, therefore, authorize them to issue bonds to 
assist merchants or manufacturers, whether natural persons or 
corporations, in their private business.’ 
The argument, based upon the Loan Association Case,‘ that 
Congress has not the power to enact protective tariff laws be- 
cause the States have not that power, is clearly fallacious. The 
same argument was employed in the Head Money cases,® and 
was disapproved by the court in an opinion delivered by the same 
judge (Mr. Justice Miller) who delivered the opinion in the Loan 
Association case. On pages 590-591, the learned justice says: 
‘* This act of Congress is similar in its essential features to many 
statutes enacted by States of the Union for the protection of its 
own citizens, and for the good of the immigrants who land at 
seaports within their borders. That the purpose of these statutes 
is humane, is highly beneficial to the poor and helpless immigrant, 
and is essential to the protection of the people in whose midst 
they are deposited by the steamships, is beyond dispute. That 
the power to pass such laws should exist in some legislative body 
in this country is equally clear. This court has decided distinctly 
and frequently, and always after a full hearing from able coun- 
sel, that it does not belong to the States. That decision did not 
rest in any case on the ground that the State and its people were 
not deeply interested in the existence and enforcement of such 


1 106 U. S. 487. Eureka Co., 96 N. Y. 42; Bissell v. 
2113U.S8.1. Kankakee, 64 Ill. 249; English v. Peo- 
8 The State decisions are to the ple, 96 Ill. 566; Central Branch Ry. v. 
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laws, and were not capable of enforcing them if they had the 
power to enact them; but on the ground that the constitution, 
in the division of powers which it declares between the States 
and the general government, has conferred this power on thé 
latter to the exclusion of the former. We are now asked to 
decide that it does not exist in Congress, which is to hold that it 
does not exist at all.’” The conclusion reached was that Con- 
gress had the power to impose a tax upon every foreign passen- 
ger landed in the United States, on the ground that such act was 
a regulation of foreign commerce. 

If Congress has the constitutional power to enact a protective 
tariff system, the question of the wisdom or expediency of such 
legislation is a political question to be determined by Congress 
when the question of exigency arises, and is not a judicial ques- 
tion, to be afterwards passed upon by the courts.' In the 
language of Chief Justice Marshall in the great case of McCul- 
lock v. Maryland:? ‘* Where the law is not prohibited, and is 
really calculated to effect any of the objects intrusted to the 
government, to undertake here to inquire into the degree of its 
necessity would be to pass the line which circumscribes the 
judicial department, and to tread on legislative grounds.”’ 

The preceding discussion seems to establish the following 
propositions : — 

1. To tax foreign commerce is one mode of regulating it. 

2. The States cannot tax foreign commerce. 

3. The fact that the States cannot tax foreign commerce is 
not an argument against, but rather in favor of the power of 
Congress to tax it. 


4. Under the power to regulate foreign commerce, Congress 
has power to tax it. 

5. Having the power to tax foreign commerce, the purpose or 
amount of the tax is a political question for Congress to decide, 
and is not a judicial question for the courts to determine. 

Conrap RENo. 


62 DEVONSHIRE STREET, BOSTON. 


4 Legal Tender Case, 110 U. S. 421, 450. 2 4 Wheat. 316 at 423. 
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THE DARTMOUTH COLLEGE CASE.! 


No question has ever arisen under our constitution more inter- 
esting to the lawyer, or in which the people of this country have 
a greater interest, than that supposed to have been settled by 
what is known as the Dartmouth College Case. 

In this case the Supreme Court of the United States, for the 
first time, passed upon and construed that provision of the con- 
stitution which prohibits States from passing any laws impairing 
the obligation of contracts, and gave it a construction which, for 
many years at least, was implicitly followed. There has beena 
breaking away from the old landmarks established in this case, 
and it may be the end is not yet reached. 

It is not, however, the purpose of this address to review or 
discuss the legal questions involved in this case, which have been 
and still are the subject of so much comment and criticism, but 
only to give a brief account of some of the incidents connected 
with its origin, and final hearing. Many of these are unfamil- 
iar, and throw a curious side-light upon the early history of our 
country, its institutions and government, and suggest to us that 
the result in that case was due more to the genius, power and 
eloquence of Webster, and to the influences, direct and indirect, 
which were brought to bear upon the members of the court, than 
to the strictly logical interpretation of that clause of the con- 
stitution. The vast power and influence which private corpora- 
tions have acquired since that decision was rendered, in part as 
the result of it, and the names of the great statesmen, lawyers 
and jurists, who were connected with it, have made every part 
of its history full of interest, alike to lawyers and laymen. 

The case arose, as all will remember, over a proposed amend- 
ment to the charter of Dartmouth College, which was founded 
by Dr. Eleazer Wheelock, before the Revolution, while this 


1 An address delivered by Ephraim fore the Illinois State Bar Association, 
A. Otis, Esq., of the Chicago Bar, be- at Springfield, January 25, 1893. 
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country was a colony of Great Britain. The college was 
originally designed as a Charity School for the education of 
the Indians, and in 1765, the Rev. Samson Occom, an Indian 
minister, visited England under the auspices of Dr. Wheelock, 
for the purpose of procuring financial assistance in the establish- 
ment of this school, which was to be the means of education for 
his race. His efforts were followed with such success, that he 
received from the Earl of Dartmouth and others, very consider- 
able contributions in money for the founding of an ‘ Indian 
Charity School.”’ 

These funds were placed in the hands of a board of trustees 
of which the Earl of Dartmouth was the head, and John Thorn- 
ton, a rich merchant of London, treasurer and principal manager. 

It was decided to locate the school in the colony of New 
Hampshire, and the charter was obtained from John Wentworth, 
then governor of that province, in December, 1769, and was 
issued in solemn form in the name of ‘George III, by the 
Grace of God, of Great Britain, France and Ireland, King, De- 
fender of the Faith, etc.’’ The trustees of the college named 
in the charter were all Americans, to whom the donations 
received in England were at once transferred, and in order to 
remove complaints which might be made to this application of 
the money by those who contributed it in England, it was named 
‘* Dartmouth College,’’ after the Earl of Dartmouth, one of its 
earliest and stanchest friends. 

The charter was a very elaborate document, and pointed out 
the powers conferred and the manner of their exercise, with 
great minuteness of detail. It fixed the number of trustees and 
defined their power and duties, and declared Dr. Wheelock to be 
the founder. He was also made the first president of the college, 
and, by an unusual provision, authorized to appoint his successor 
by his last will, thus laying the foundation for a family dynasty, 
which in later years, was the fruitful source of discord and 
strife. 

Dr. Wheelock died in 1779 and under the power thus con- 
ferred on him in the charter, appointed his son, John Wheel- 
ock, his successor in said office of president of ‘** My Indian 
Charity School and Dartmouth College.”’ 
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It is curious to note that the will of Dr. Wheelock also gives 
his slave, Archelaus, his freedom, upon certain conditions, when 
he should arrive at the age of twenty-five years. This provision 
brings us face to face with the fact, now almost forgotten, that 
slavery was then recognized by law in the State of New Hamp- 
shire. Prior to, and during the Revolution, the college received 
very considerable grants in land and money from the Continental 
Congress, and also from the colony of New Hampshire, as well 
as donations from private sources. After the war of the Revo- 
lution, dissensions arose among the trustees which finally cul- 
minated in the election of a board hostile to the interests of Dr. 
John Wheelock, and determined to put down what was termed 
his domination of the college. 

The contest originally involved no important principle, but 
soon became a political issue between the Democrats and the 
Federalists. Finally, Dr. John Wheelock, who had been re- 
moved from the presidency of the college by the old trustees, 
and declared unfit to hold the office, procured the passage of a 
law by the legislature of New Hampshire, by which the name 
of ‘* Dartmouth College ’’ was changed to ‘* Dartmouth Univer- 
sity,’’ the number of trustees was increased, a board of over- 
seers appointed by the State, and other radical changes made in 
its mode of government, and for the first time in its history, the» 
officers were required to take an oath to support the constitution 
of the United States and of the State of New Hampshire. 

The real object of the law was to again place Dr. John Wheel- 
ock and his friends in control of the college. By this time 
every man of prominence or standing in the State became in- 
volved in the controversy. The rival boards of trustees held 
meetings and kept up separate organizations, but the new board 
obtained control of the corporate property and seal, and the 
books and records of the college, and promptly elected officers 
in their interest. The old board determined to test the validity 
of this law, and under the advice of able counsel, a series of five 
civil suits were brought in the courts of New Hampshire, the 
first of which was an action of trover against William H. Wood- 
ward, the treasurer of the college, elected by the new board, for 
the conversion of the books and records of the college, the com- 
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mon seal of the corporation and its leases and accounts. This 
suit was instituted in the State court, where the issues were 
promptly made up, and the most prominent members of the New 
England bar employed to represent the respective parties. It 
was this case which was ultimately taken to the Supreme Court 
of the United States, and in which the decision was rendered, 
which was destined to exercise so wide an influence upon the 
judicial history of this country. Daniel Webster had been 
originally consulted by Dr. Wheelock in behalf of the new board 
of trustees, and at an early stage of the controversy had accepted 
a retainer in his behalf, and in letters written at the time, ex- 
plaining his position, asserts he was not fully convinced at the 
outset, that either party was absolutely right. But as all his 
personal and political friends were hostile to Wheelock, he finally 
decided to support the cause of the old trustees, and gave to their 
case the aid of his wonderful gifts of eloquence, learning and 
intellect. It is however, claimed, upon most ample authority, 
that it was personal and political considerations that induced him 
to sever his professional relations with Dr. Wheelock, and the 
new trustees, against his personal sympathies, and contrary to 
his convictions of thelaw. Webster’s early connection with the 
new board, in view of his subsequent action, subjected him to 
much criticism, and was never satisfactorily explained. The 
case was ably argued in the Supreme Court of New Hampshire 
by Judge Smith, Jeremiah Mason’ and Mr. Webster in behalf of 
the college, and by George Sullivan and Ichabod Bartlett, equally 
as distinguished, in behalf of the new board. 

In the State court, the question that was principally discussed 
was whether the law making the changes in the charter was war- 
ranted by the constitution of New Hampshire, and its conflict 
with the Federal constitution was not presented as being the 
strong point in the case, and it received comparatively little 
attention from the counsel on either side. But six pages out of 
the elaborate brief of forty-three pages of Judge Mason were 
devoted to this question. 

It is part of the current history of the times that the theory 
that the charter was a contract and so beyond the reach of leg- 
islative interference, originated with the professors and doctors. 
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of divinity at the college, and not with the great lawyers who 
afterward presented the case so successfully in the Supreme 
Court. 

When the law amending the charter was passed, a protest was 
entered upon the records of the legislature of New Hampshire 
by those who were opposed to it, assigning as grounds for such 
action, among many others, the following: 

*¢ Ist. Because the charter was a contract,’ and therefore 
beyond the reach of legislative control. It is worthy of men- 
tion, that this is the earliest instance on record where the ‘‘ con- 
tract ’’’ theory in regard to corporate franchises, was ever in- 
voked under our constitution, and then, only as a matter of 
justice and not of constitutional right. It was not then claimed 
that the legislature did not have the power to make such 
changes in the charter of the college as they deemed proper, but 
only that it was unjust. 

The arguments in the Supreme Court of New Hampshire were 
remarkably able, and it is to be regretted that they were never 
fully reported, and only a short abstract subsequently prepared, 
was ever published. The traditions of the day speak in glowing 
terms of the close, powerful arguments of Jeremiah Mason and 
Judge Smith, two of the greatest lawyers New England ever 
produced, and which were supplemented by the learning and 
eloquence of Webster, who, perhaps, never appeared in a court 
room to better advantage. Whatever may have been his opinion 
originally, or his relations to the founder of the college, there 
can be no question but that Webster finally gave to the cause of the 
old trustees, all the learning, genius and ability which he pos- 
sessed. The decision of the State court was unanimous in sup- 
port of the validity of the law, and against the college. Its 
substance is contained in the head-notes, prepared by the chief 
justice, and is reported in 1 New Hampshire Rep.,! as follows: 


* * * * * * * * * * * * 


‘© 3. The charter of the king creating the corporation of 
Dartmouth College, is not a contract within the meaning of that 
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clause of the constitution of the United States which prohibits 
States from impairing the obligation of contracts.”’ 


* * * a 

The opinion is a remarkably able one, and disposed of every 
question in the case, with an array of learning and authority 
which is not often witnessed. Webster, in a letter to his friend, 
Judge Mason, says of it: 

** The truth is, the New Hampshire opinion is able, ingenious 
and plausible.’’ It was all this and a good deal more, and is 
well worthy of comparison with that of Chief Justice Marshall. 
Chancellor Kent of New York made it a point to carefully read 
and examine the opinion of the court of New Hampshire, and 
commended it in the highest terms, and concurred in all its con- 
clusions. The court says that the term ‘ Contract as used in 
the constitution, must be taken in its ordinary and common 
acceptation as an actual agreement between parties, by which 
something is granted or stipulated immediately for the benefit of 
the actual parties,’’ but that it was never intended to regulate or 
limit the power of the States in relation to their public servants. 
The court in conclusion says: 

‘« If the charter of a public institution like that of Dartmouth 
College is to be construed as a contract within the intent of the 
constitution of the United States, it will, in our opinion, be 
difficult to say what powers, in relation to their public institu- 
tions, if any, are left to the States. It is a construction, in our 
view, repugnant to the very principles of all government, because 
it places all the public institutions of all the States beyond leg- 
islative control, for it is clear that Congress possesses no power 
on the subject. We are, therefore, clearly of the opinion that 
the charter of Dartmouth College is not a contract, within the 
meaning of this clause of the constitution of the United 
States.”’ 

The case was promptly taken to the Supreme Court of the 
United States by writ of error, where its entire charge was in- 
trusted to Webster. He had, however, the benefit of the able 
and learned brief of his associates, used in the argument in the 
State court. The controversy was, however, now narrowed to 
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the single question, whether the law was in conflict with the 
constitution of the United States, and all questions affecting its 
validity under the constitution of New Hampshire, were taken 
out of the case. In order to get the whole case before the Su- 
preme Court at Washington, instead of trusting it entirely to 
the one Federal question left in it, Webster had caused suits 
to be instituted in the United States Circuit Court, which he 
tried to bring to a hearing, before the Supreme Court should 
finally dispose of the case of Trustees v. Woodward, which was 
already before it, on writ of error to the Supreme Court of New 
Hampshire. _ In this way, it was hoped to get before that tri- 
bunal all the questions in the case, without confining it to the one 
point, that the charter was a contract, and so beyond the power 
of legislative control or interference under the constitution of 
the United States. 
Letters were written by Webster urging that suits originally 
instituted in the United States Circuit Court, be pressed to an 
early conclusion, and regretting that the case then pending must 
turn on the one point left in it, to which, in the argument in the 
Supreme Court of New Hampshire, but comparatively little at- 
tention had been given. Under the present rules of decision the 
new suits in the United States Circuit Court, would not have 
changed the issues or affected the result, for it is now the invar- 
iable rule of decision in the Supreme Court of the United States, 
in the construction of a State statute, to follow implicitly the 
construction given to it by the highest court of that State. That 
doctrine had not yet obtained in the Supreme Court, and it was 
the design of Mr. Webster to try and secure a decision to the 
effect that the law changing the charter of Dartmouth College 
was contrary to the constitution of New Hampshire in the face 
of a decision of the Supreme Court of that State affirming its 
validity. 
The new trustees, for some reason which has never been 
explained, discharged the exceptionally able counsel who had 
successfully conducted the case through the courts of the State, 
and employed John Holmes, of Maine, and William Wirt, of 
Virginia, then Attorney-General of the United States. The 
case was argued for three days in the Supreme Court of the 
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United States in March, 1818, by Webster and Joseph Hopkin- 
son of Philadelphia for the old board, and by Holmes and Wirt 
for the new. It had by this time become a prominent factor in 
the political issues of the day between the Democrats and the 
Federalists, where Marshall and Jefferson took opposite sides, 
until in the mind of the great chief justice, the suit became like 
the case of Marbury v. Madison, which it is said was “A 
judico-political wager of battle between John Marshall and 
Thomas Jefferson, the two great Virginians, whose political and 
personal hate descended with them to the tomb.”’ 

Webster in his argument in the Supreme Court of the United 
States, made use of this fact with great adroitness and skiil. 
He spoke in solemn and stately eloquence of the dangers which 
the college would encounter from the political Jacobins and free- 
thinkers of the day, until the great chief justice became its 
eager champion. 

It is stated by Henry Cabot Lodge in his Life of Webster, 
that at the conclusion of his argument, ‘* Webster stood silent 
for some moments, until every eye was fixed upon him, then 
addressing the chief justice, he said: 

‘*¢ This, sir, is my case. It is the case not merely of that 


humble institution, it is the case of every college in our land. 
* * 


*« ¢ Sir, you may destroy this little institution; it is weak; it is 
in your hands. I know it is one of the lesser lights in the literary 
horizon of our country. You may put it out. But if you do 
so you must carry through your work. You must extinguish one 
after another, all those greater lights of science which, for more 
than a century, have thrown their radiance over our land. It is, 
sir, as I have said, a smallcollege. And yet there are those who. 
love it.’ ”’ 

**Here his feelings mastered him, his eyes filled with tears, 
his lips quivered, his voice was choked. In broken words of 
tenderness he spoke of his attachment to the college, and his 
tones seem filled with the memories of home and boyhood, of 
early affections and youthful privations and struggles.”’ 

** « The court room,’ says Mr. Goodrich, to whom we owe this 
description, ‘during these two or three minutes presented an 
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extraordinary spectacle. Chief Justice Marshall, with his tall 
and gaunt figure bent over as if to catch the slightest whisper ; 
the deep furrows of his cheek expanded with emotion and his 
eyes suffused with tears; Mr. Justice Washington at his side, 
with his small emaciated frame, and countenance more like 
marble than I ever saw on any other human being, leaning for- 
ward with an eager, troubled look, and the remainder of the 
court at the two extremities, pressing as it were, to a single 
point, while the audience below were wrapping themselves round 
in closer folds beneath the bench, to catch each look and every 
movement of the speaker’s face.’ ”’ 

‘*Mr. Webster had now recovered his composure, and fixing 
his keen eye on the chief justice, said in that deep tone with 
which he sometimes thrilled the heart of an audience: 

«¢ «Sir, I know not how others may feel’ (glancing at the 
opponents of the college before him), ‘ but for myself, when [ 
see my alma mater surrounded like Cesar in the Senate House, 
by those who are reiterating stab after stab, I would not, for 
this right hand, have her turn to me and say: Lt tu quoque, mi 
Jjili (And thou too, my son) !’”’ 

While it may be conceded that this had no special bearing 
upon the power of the legislature of New Hampshire to amend 
the charter of a corporation, its effect upon the minds of all who 
heard it, can not be questioned. It is doubtful if the Supreme 
Court has listened to an address more eloquent or more skillful 
in all the one hundred years of its history. 

In his correspondence with Judge Mason, Webster generously 
and modestly disclaims any special merit of his own, and gives 
to his old associates in the case before the Supreme Court of 
New Hampshire, the credit to which they were so justly entitled. 
He wrote to Judge Smith, December 8, 1817, as follows: 

‘‘If I argue this case at Washington, every one knows I can 
only be the reciter of the argument made by you at Exeter. 
You are, therefore, principally interested, as to the matter of 
reputation in the figure I make at Washington; nothing will be 
expected of me but a decent delivery of your matter.”’ 

The original argument in the handwriting of Mr. Webster, 
shows that a large portion of it, even in the United States 
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Supreme Court, was devoted to the conflict between the law and 
the constitution of New Hampshire; this was a question which 
was not in the case before the court, whose jurisdiction depended 
wholly upon the supposed conflict between the law, and the ° 
constitution of the United States. 

Webster’s familiarity with the case gave him great advantage 
over his opponents, and his argument in this case was excep- 
tionally able, and perhaps the greatest legal effort of his life. 
He was not only familiar with the record, but knew the individ- 
ual opinions and prejudices of each of the judges. It is re- 
ported that Webster was specially noted for the tact and skill 
with which he conducted his cases, and on this occasion, every 
possible argument and influence was brought to bear upon each 
member of the court that could in any manner affect his decision. 

But little can be truthfully said for the arguments of his 
opponents. Wirt was an able lawyer, but was overwhelmed 
with public and private practice, and was unable to give to the 
case the care and attention which it required, and he derived but 
little assistance from his associate, while Webster was perfectly 
familiar with every point in it, and had in addition the assistance 
of the briefs of Judge Mason and Judge Smith, two of the 
greatest lawyers of that day. When the hearing was concluded, 
it was conceded that a far stronger case for the old board had 
been made in the United States Supreme Court than was expected, 
and that the counsel for the new board was greatly overmatched. 
Neither Wirt nor Holmes was the equal of Webster in forensic 
ability and eloquence, which in that day cut a much larger figure 
than now, where the printed brief has largely taken the place of 
oral argument. Very shortly after the hearing, a conference of 
the judges disclosed the fact that no decision could be reached, 
and the announcement was made by the chief justice that in 
consequence of the disagreement of the judges, no opinion 
could be given and the case must be continued until the next 
term of court. Two of the judges, Johnson and Livingston, 
were wholly undecided, while Story inclined to an opinion favor- 
able to the State, but was open to conviction. Marshall was 
then, as ever, firmly in harmony with the old board, and became 
at once its eager champion. 


XUM 


535 


THE DARTMOUTH COLLEGE CASE, 


It will surprise the legal profession of our day to know the 
extent to which outside influence was resorted to by both parties, 
after the argument had been concluded, and the case taken 
under advisement. 

The opinion of Chief Justice Richardson of the Supreme 
Court of New Hampshire in favor of the new board, was 
printed and widely circulated, and care was taken that copies of 
it should be placed in the hands of each of the judges. 

In reply to this, after the oral argument was concluded, and 
the cause taken, Webster prepared an elaborate printed argu- 
ment, partly in the nature of a brief, and partly as a campaign 
document, which was placed in the hands of a part only of the 
judges, but was carefully kept from those who were known to be 
opposed to the old trustees. 

It was certainly one of the curious features of the case, that 
efforts were openly made, long after it had been argued and 
submitted, to create a public sentiment favorable to either side. 
In a letter of Judge Parker, chief justice of the Supreme Court 
of Massachusetts, to Mr. Webster, written in April, 1818, a 
month after the argument, he says: 

‘*The effect produced upon my mind by the argument you > 
were good enough to send me, is such as to induce me most earn- 
estly to wish that it may not only be printed, but published and 
extensively circulated. Public sentiment has a great deal to do 
in affairs of this sort, and it ought to be well founded. That 
sentiment may even reach and affect a court, at least if there be 
any members who wish to do right, but are a little afraid; it 
will be a great help to know that all the world expects they will 
do right.”’ 

This letter illustrates the efforts which were openly made to 
secure a favorable result. In these modern days the idea of 
creating a ‘‘ public sentiment,’’ to secure a favorable decision 
after a case had been argued and submitted in a court of last 
resort, would be considered an act ‘* more honored in the breach 

than in the observance.”’ 

The framers of our constitution certainly did not intend to 
commit the guardianship of that instrument to a court whose 
decision might be controlled or affected by a public sentiment, 
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created after a case had been finally argued and submitted for 
their decision. 

Great care was taken to secure for the old board the indorse- 
ment of Chancellor Kent, who was carefully furnished with a 
copy of Webster’s argument, which he admits ‘* put a new com- 
plexion on the case,’’ though he had previously given to the 
adverse opinion of the Supreme Court of New Hampshire the 
approval of his great name and reputation. Correspondence 
recently published, conclusively shows that the learned chancel- 
lor was visited by friends of the college and supplied with argu- 
ments in its favor, for the sole purpose of securing his influence 
upon Judges Johnson and Livingston, who were still undecided, 
and who, it was learned, had asked Chancellor Kent for his 
opinion on the subject. 

The universal opinion which was alittle on all sides that 
Wirt and his associate counsel had been beaten in the oral argu- 
ment, induced the friends of the new trustees to make further 
efforts to save the case from defeat. With this view, William 
Pinckney of Maryland, one of the most distinguished lawyers 
of this country, and it is said, the only man able to meet Webster 
on equal terms in oral argument, was retained, and given the 
most ample authority to take entire charge and management of 
that side of the case. It was certainly late to employ counsel 
in a case, where counsel had already done all they are expected 
to do. Pinckney was a man of great learning and power, the 
equal of Webster in logic and legal eloquence, and if he had 
been employed earlier, and had given to the case the benefit of 
his wonderful attainments, it is a grave question whether the 
decision of the court would have been what it was. 

As early as November, before the court reconvened, Pinckney 
gave notice to counsel of his intention to move for a re-argu- 
ment of the case, and there is little doubt but that this intention 
was made known to the judges at an early day. In order that 
he might be thoroughly prepared, the secretary of the new board, 
Cyrus Perkins, went to Washington and remained with Mr. 
Pinckney for the week preceding the meeting of the court, in 
February, 1819, during which time every detail of the case was 
carefully discussed, and all preparations made to present it to 


| XUM 


XUM 


THE DARTMOUTH COLLEGE CASE. 537 


the court, with the additional weight that the eloquence and 
learning of Pinckney could give it. 

We are informed that on the first day of the opening of the 
court, Pinckney was promptly on hand, watching for the earliest 
opportunity to present his motion for a re-argument. No one 
expected a decision, and only a portion of the counsel on either 
side were present. On February 2, 1819, the very instant the 
judges had taken their seats, Chief Justice Marshall, as tradition 
has it, turning his ‘‘ blind ear’’ toward Mr. Pinckney, immedi- 
ately announced that the judges had formed opinion during 
vacation, and at once began reading his own, which appears in 
the published volumes of the reports. Justice Todd was ab- 
sent, Justice Duvall dissented, and the remaining four judges — 
‘* concurred in the result.”’ 

It was some time afterward that the opinions of Justices Story 
and Washington were handed in. 

One of the defendants, Judge Woodward, had died during the 
vacation, and Mr. Webster promptly entered a motion for judg- 
ment nunc pro tunc, which was promptly granted, and the 
Dartmouth College case passed into history. 

It is certainly one of the curious features of this case, that the 


theory upon which it was finally decided, that the charter of a 


corporation was a contract within the meaning of the Federal 
constitution, was originally the invention of a layman, and as I 
have already stated, that the great lawyers, by whom the case 
was argued, gave it, at first, but little attention. 

The author of this constitutional provision is now believed to 
have been Judge Wilson, a Scottish lawyer, learned in the civil 
law, who was a member of the constitutional convention, and it 
was intended by him to prevent, in administration by the States, 
the authorized repudiation of contracts which had become fa- 
miliar in many forms during and after the Revolutionary War. 
The construction given to it by the decision of the court, in this 
case, was very largely the creation of Chief Justice Marshall, 
whose powerful intellect has left its impress upon so many of 
the important provisions of our constitution, in some instances, 
without much regard for the intentions of those who framed 


them. 
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Judge Swayne, formerly of the Supreme Bench, says in one 

of the later reports: 
* «The point decided in Dartmouth College v. Woodward had 
not, it is believed when the constitution was adopted, occurred 
to any one. There is no trace of it in the Federalist, nor in any 
other contemporaneous publication.”’ 

The time allotted to me for this address will not permit an 
examination as to how far the doctrine of the Dartmouth Col- 
lege case is now observed and followed, and how much or per- 
haps I should more properly say, how little of it is left. The 
late Justice Miller, in delivering the opinion of the court, in one 
of the Granger cases, says: 

** The writer of this opinion has always believed, and believes 
now, that one legislature of a State has no power to bargain 
away the right of any succeeding legislature to levy taxes in as 
full a manner as the constitution will permit.”’ 

The learned judge does not, however, attempt to draw the 
line, or indicate what rights one legislature of a State can grant, 
which a subsequent legislature can not recall. 

The decisions of the Supreme Court of the United States, in 
what are known as the Granger cases, certainly mark a new 
era in the judicial history of this country, and have gone a long 
way toward wholly overruling the doctrine of Marshall and 
Story. 

In delivering the opinion of the court, in one of these cases, 
Chief Justice Waite says: 

** Property does become clothed with a public interest when 
used in a manner to make it of public consequence and affect 
the community at large. When, therefore, one devotes his prop- 
erty to a use in which the public has an interest, he, in effect, 
grants to the public an interest in that use, and must submit to 
be controlled by the public for the common good to the extent 
of the interest he has thus created.’’ The same doctrine has 
been announced in a series of cases which followed it, and with 
which the profession are thoroughly familiar. 

What is generally known as the Lake Front case at Chicago, 
is, perhaps, the most recent illustration of the limitations and 
exceptions to the Dartmouth College doctrine. Under the rules 
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announced by Marshall and Story, it would seem as if the grant 
of the submerged lands to the Illinois Central Railroad Company 
by the legislature of Illinois, in 1869, was absolutely beyond the 
power of any succeeding legislature to recall, but the repealing 
statute has been held valid and effectual. It will, we think, be 
difficult to reconcile the result arrived at by the Supreme Court in 
this case, with the opinion of Chief Justice Marshall in the case 
of Dartmouth College. We can only accept the new and later 
doctrine as an illustration of the flexibility of our constitution, 
and of the growth, development and expansion of the law when 
public safety and necessity demand it. 

It may have been wiser and safer to have sought the change 
by means of a constitutional amendment under which corporate 
franchises should be subjected to all necessary legislative control, 
instead of doing so by judicial construction. However this may 
be, we must recognize the fact that this change has come, and 
come to stay. 

When the full history of the Dartmouth College case is con- 
sidered, when we recall the public sentiment which was created 
to secure it, the direct and indirect means taken to influence the 
court to make the decision it did make, and the extreme length 


to which its doctrines were carried by decisions in other cases, 
there will be but little regret that they have been qualified or 
greatly limited by later adjudications of that same great tribunal, 
in which is vested the sole power to construe the constitution of 
the United States. 
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The legal mind is nothing if not logical. Once admit a principle 
into jurisprudence, and lawyers and judges fearlessly follow it to 
its logical conclusions, however inconvenient or absurd they may 
prove to be. This is strikingly illustrated in the history of the 
judge-declared portion of the law. Witness the immensely com- 
plicated system of special pleading with its many injustices, all 
arising logically from the simple principle that the parties to a suit 
must be brought to a single material allegation affirmed on the one 
side and denied on the other. Witness the curtailment of leg- 
islative sovereignty arising from a logical application of Judge 
Marshall’s decision in the Dartmouth College case that a mere 
grant, a mere license, for which the licensee gave nothing, was a 
contract. For this reason it is of the utmost importance that 
fundamental legal principles should be accurately stated. Hence 
Prof. Tiedeman’s book, ‘* The Unwritten Constitution of the 
United States,’’ and Mr. George H. Smith’s critique on it pub- 
lished in a former issue of the Amertcan Law Review, are of 
singular interest; and hence also it is to be regretted that in 
neither book nor critique is the definition and conception of law 
correct. 

Professor Tiedeman follows Austin’s definition and conception 
of law, modified, however, to the extent of admitting that the law 
enacting power which custom calls the sovereign power is limited 
by the average common sense of propriety. Mr. Smith seems 
to commit himself to the idea that law is only natural right (jus 
naturale), enacted into rules of civil conduct by the law-making 
power, and seems to deny the absolute power of the State to enact 
whatever law it pleases, and to think that nothing is legal that 
contravenes moral duties and rights. 

It will be the endeavor of this article to point out the errors of 
these gentlemen and then to formulate a true definition of 
municipal law, and to show its aim and essence. Let us first, 


540 
XU 


WHAT LAW IS. 541 


however, examine the definitions of the masters. Blackstone 
defines Jaw to be the rule of civil conduct prescribed by the 
supreme power in the State commanding what is right and pro- 
hibiting what is wrong. This definition is plainly inaccurate. 
It confines law to rules prescribing what is right and prohibiting 
what is wrong. By this definition a statute which commanded 
what was wrong would not be law — a proposition plainly untrue. 
On the contrary, so far from prohibiting what was wrong, many 
of the statutes of kings and parliaments have actually commanded 
what was wrong; but nobody ever questioned that these were 
law. For instance, that the statutes of Louis XIV. against the 
Huguenots commanded what was outrageously violative of moral 
principles, Blackstone would have admitted himself; and yet 
at the same time he would have been compelled to admit they 
were as much law in France as was the right of primogeniture 
law in England. As will be shown hereafter, while it is the aim 
of legislature to enact laws in accordance with moral right, yet 


the legality of the law in no way depends upon its moral 


righteousness. 

Austin defines law as a command addressed by a human supe- 
rior to a human inferior. Again he says: ‘* Every positive law 
is a command set by a sovereign person, or body of persons, to 
a member, or a set of members, of an independent political 
society, wherein that person or body of persons is sovereign.”’ 
Now, politically speaking, in the United States there are no polit- 
ical inferiors or superiors. Here all men are created free and 
equal, in the eyes of law, at least. Such is likewise the case in 
Canada and Australia. In France there are a large number of 
persons who have no political superiors and yet who must obey 
the law. Hence this definition of law, as universal definition, is 
as inaccurate as that of Blackstone. Law in the United States is 
not a command, for a command is an order addressed by a su- 
perior to an inferior, for an infraction of which the superior may 
inflict a punishment upon the inferior. Austin endeavors to 
obviate this objection by arguing that the legislature is this 
political superior. This is incorrect. A legislature or law-mak- 
ing power is simply an agent or body of agents of the people. 
It is the people’s creature. It is a body of servants selected and 
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paid in money or honors to do certain things. Hence it is 
absurd to call such a power a sovereign, a superior. An agent 
cannot be the superior of the principal. A creature cannot be 
sovereign over its creator. 

Having defined what the law-making power is, and described 
its functions, the definition of law is now appropriate and com- 
paratively easy. Municipal law then may be defined as a system 
of rules agreed to by the dominant element in the State or com- 
munity, announced by a person or persons chosen for this pur- 
pose, according to which the dominant element agree to be 
governed in their civil conduct and which it agrees to enforce by 
certain penalties. 

The term dominant element is used in preference to the word 
majority, because it is not always the numerical majority which 
controls. This term is also preferred to the term the ‘* strong- 
est element ’’ in the community, for that is apt to be confused 
with the physical strength, which seldom controls, though it has 
the inherent power to do so, but which in fact is generally con- 
trolled by the cunning or intellectual portion of the community. 

‘This agreement is not of course an openly expressed agreement. 
It is not always in fact realized by the parties who make it; but 
it is a tacit, acted upon, actual agreement. This definition of — 
law will prove accurate when applied to the most absolute 
monarchies as well as to republics. Take for example Rome under 
the emperors. There the will‘of the emperor was the supreme 
law. This general principle was in fact a law itself, it was a 
rule according to which the dominant element of the community 
(at that time the army and populace) had agreed through their 
chiefs to live. Take Russia as another example, where absolutism 
manifests itself in its most repulsive features, yet who can 
doubt but the law of Russia is but a system of rules according to 
which the dominant element agrees to be governed in their civil 
conduct. All government rests upon the consent of the domi- 
nant element, all government is what under the given circum- 
stances this element prefers it to be. Government never is what 
men would abstractly wish it to be, and would have it to be, if 
they could change it without any too great effort on their part, 
but they endure it, however dissatisfied with some of its features, 
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rather than fly to evils they know not of. This is made plain in 
the admirable pamphlet of Etienne de La Boétie, «* Sur La Ser- 
vitude Voluntaire,’’ published in France in the 16th century 
under the most arbitrary of governments. Speaking of a change 
in government and liberty he well says: ‘‘ To be free men have 
only to desire and agree among themselves to be free. It needs 
no effort on their part to achieve freedom. All they have to do 
is simply to withhold their assent from the rules made by their 
agents. All they have to do is to refuse to contribute money 
and force to put these rules into execution. No government can 
do anything without the support of the people, or of a mental and 
numerical majority of the people.’’ Speaking of absolute kings 
and their oppressions he says: ‘* Celui qui vous maistrise tant, n’a 
que deux yeulx, n’a que deux mains, n’a qu’un corps, et n’a 
aultre chose que ce qu’a le moindre homme du grand nombre 
infiny de vos villes; si non qu’ il a plus que vous touts c’est 
l’advantaige que vous luy faictes pour vous destruire. D’ou ila 
prins tant d’yeulx d’ou vous espie il, si vous ne les luy donnez? 
Comment a il tant de mains pour vous frapper, s’il ne les 
prend de vous? Les pieds dont il foule vos citez, d’ot les a il, 
s’ils ne sont des vostres? Comment a il aulcun pouvoir sur 
vous, que par vous aultres mesmes? Comment vous oseroit il 
courir sus, s’il n’avoit intelligence avecques vous? Que vous 
pourroit il faire, si vous n’estiez receleurs du larron que vous 
pille, complices du meurtrier qui vous tue, et traistres de 
vous mesmes? De tant d’indignitez, que les bestes mesmes ou 
ne sentiroient poinct, ou n’endureroient poinct, vous pouvez 
vous en delivrer si vous essayez, non pas de vous en delivrer, 
mais seulement de le vouloir faire. Soyez resolus de ne servir 
plus, et vous voyla libres. Je ne veulx pas que vous le (/e roz) 
poulsiez, ny le bransliez; mais seulement ne le substenez plus; 
et vous le verrez, comme un grand colose 4 qui on a desrobbé la 
base, de son poids mesme fondre en bas, et se rompre.’”’ Thus 
it appears the most autocratic ukase of a tsar is not a command 
but a result of a system of rules according to which the dominant 
element in Russia agree to live, and by which they agree to be 
governed in their civil conduct. Laws being then the rules of 
conduct agreed to by the dominant element in the State and 
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government merely a contrivance for the enunciation and enforce- 
ment of these rules, it follows the State is absolute and can make 
what laws it pleases. Whatever the government declares to be 
law, is law no matter how much it contravenes right and justice. 
Of course, when it is said a government can do what it pleases it is 
not mean that it can do physical impossibilities. It cannot, of 
course, regulate the rain by laws or enact that snows shall occur 
in June, but short of this there are few things government has 
not done or attempted to do. It takes but a slight acquaintance 
with history to see how untrue and absurd is the statement that 
a statute which violates a moral right is not legal, is not law in 
fact. It has been law once that men should acknowledge the 
pope as the supreme head of the church or be burnt as a heretic. 
It has been the law that nien should not hear certain preachers. 
It has been law that they might have more than one wife ; that they 
might expose their children to die if they fancied it too expen- 
sive to rear them. It was law that the lord of the manor should 
lie with the brides of the tenants on the first night of the mar- 
riage, and that for this reason the youngest child of such women 
should inherit. It is now law that the tax-payers of the United 
States should contribute to the support of the sugar planters of 
Louisiana, and that a tribute shall be raised by means of a pro- 
tective tariff for hosts of manufacturers. Nobody doubts the 
above mentioned rules were each and all once law and none 
but politicians assert that any ‘of them were, or are, in accord 
with the principles of right. From this it is clear the legality 
of a statute does not depend upon its morality. A thing is law 
because the competent authorities declare it to be law. There- 
fore Mr. Smith’s argument about natural right, and those of the 
authors cited are fallacious. With these arguments, fall also the 
argument that laws are morally binding, simply because they are 
laws. In fact it sometimes is a moral duty to disobey the laws. 
For instance, the Huguenots were doing morally right in dis- 
obeying many of the French laws. Likewise the abolitionists 
were right in declaring it was morally wrong to obey the fugitive 
slave law. 

Though the legality of a statute does not depend upon its 
morality, yet all law aims at righteousness and morality. Hence 
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it happens that the great bulk of the law is moral. The aim of 
the government has always been to promote the prosperity of 
the majority, or, what is the same thing, to do justice and right. 
No government has ever enacted a system of law consciously 
based on injustice and wrong. The unrighteousness of past and 
present laws arises not from intention but from ignorance. 
Louis XIV and the Inquisition believed that they were promoting 
the welfare of the world by burning people for having a dif- 
ferent cast of mind from themselves. Governments have aimed 
at what was right, but to determine what is right has been a 
difficult question. The voice of conscience can not determine 
and answer it. The conscience of Moses told him polygamy was 
right. The conscience of Augustus and Julius Cesar told them 
the most odious sumptuary laws were right. The consciences 
of such of us moderns as have consciences tell us these 
things were wrong. How then can we know what is right and 
what is wrong? Simply by experience. Certain lines of conduct 
promote the welfare of mankind as a whole, certain other lines of 
conduct, while benefiting immediately the individual who follows 
them, militates against the happiness of the race or nation as a 
whole. Such lines of conduct as promote the welfare of men we 
call right, such lines as militate against this happiness is called 
wrong. Such lines of conduct depend of course upon the nature 
of things. 

Whatever created man endowed him with a certain nature. 
This nature he cannot change. Hence, he cannot prevent cer- 
tain acts from being helpful and certain others from being 
deleterious. In other words, though we do not always know the 
right and the wrong, yet its nature is fixed and unchangeable 
and it is possible by observation and generalization to attain to 
an approximately close knowledge thereof. Some things are 
obviously wrong, or, what is the same thing, injurious to men 
considered as a nation or a whole; such as murder, theft, rape, 
arson and the failure to pay a debt justly due, when the debtor 
can do so without so impoverishing himself as to bring bitter 
want upon his family and impair his future ability to make a 
support. These obvious wrongs are prohibited by all communi- 
ties. Other wrongs are not so obvious; such, for instance, as 
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the right to hold what views one pleases concerning the nature 
of God. Hence not in all nations is there religious freedom, for 
some nations believe the greatest harm can come to the commu- 
nity from men disbelieving certain dogmas about the next world. 
Some nations believe that it will harm the nation as a whole to 
allow a man who makes a piece of property to exchange it with 
a foreigner for something else, if articles of the same kind 
happen to be made by a citizen of the exchanger’s country, 
who can not afford to exchange it as cheap as the foreigner. 
Hence, unenlightened nations enact protective tariff laws. Just, 
however, as men can tell which drugs are remedial and which are 
poisonous only by taking them and noticing the result, so men can 
only know what acts are wrong by doing them and noticing the 
result. Men do not always at first discover the cause of their 
suffering, as it requires considerable intellectual acumen and much 
data to track back a result to its source in so complicated a 
society as that of the modern world. However, the suffering 
engendered by a bad law is aggravated by time, and demands so 
emphatically an investigation of its cause, that the intellect of the 
land at last discovers this cause and repeals the law that is bad 
or enacts one that is needed and so removes the suffering. 
For this reason no body of laws can be stationary, and for this 
reason there is constant progress inlaw. Whereyer there is suf- 
fering, there is wrong, and wherever there is wrong, there is 
suffering, and hence, men are compelled by self-interest to make 
their laws in accord with right. Therefore, in conclusion, it may 
be said that while the State is absolute and can enact whatever 
laws it pleases, and is in no way bound to make law and morality 
synonymous, and has frequently in the past divorced them as 
wide as the poles, yet it is only laws which are in accord with 
morality that produce happiness and prosperity to the nation as 
a whole, and for this reason the State is induced by self-interest 
and the preservation of the nation to enact laws more and 
more in accord with right; for to say a thing is right, is to say 
it promotes the welfare of the race, and to say it promotes the 
welfare of the race is to say it is right. 

T. Dapyey MarsHatu. 
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Jupce JoserH W. Donovan.— The Collector, for June, published an 
excellent portrait of Joseph W. Donovan, the well-known author of a 
number of widely read and appreciated books of a quasi-legal 
character, among them ‘‘Tact in Court,’’ ‘‘ Trial Practice,’’ and 
‘*Modern Jury -Trials.’””, Mr. Donovan was recently elected to the 
bench of the Circuit Court of Wayne County, Michigan, the county 
seat of which is Detroit. The county is Democratic in politics, and it 
is a tribute to the estimation in which he was held among his friends 
and neighbors, that he was elected, notwithstanding he was a candidate 
on the Republican ticket. He is a high-minded gentleman, and takes 
great pride in his profession. From his position as judge, he will now 
possibly acquire a different estimate of the value of eloquent and 
powerful advocacy in the administration of justice, from that conveyed 
in his published writings. He will possibly find it necessary, on many 
occasions, in order to maintain his impartiality as a judge, to nerve 
himself against the seductive and hypnotic influences of the forensic 
orator. By presiding in a court where it may be assumed he will be 
called upon to dispose of a great mass of important legal business, 
aided and instructed by a bar of decided reputation and power, he will 
possibly acquire different views of the extent to which advocacy is an 
aid to the upright and impartial administration of justice. At all events 
we shall be glad to read whatever addendum to his present writings he 
may be pleased to make at the close of his ane career, which we 
hope will be long deferred. 


Taxine Bicycites.— Mr. Albert A. Pope, president of a company 
which advertises itself as the ‘‘ largest makers of bicycles in the world,’’ 
is considerably exercised. The reason why he is considerably exercised 
is that he has seen in the newspapers a statement that the assessors of 
Lowell, Mass., and of Paris, France, have expressed their intention of 
placing a tax on bicycles. In behalf of thousands of riders, Mr. 
Albert A. Pope begs leave to submit a protest against the taxation of 
bicycles. Mr. Albert A. Pope’s protest against the taxation of bicycles 
is just about as sensible as is his scheme of having the government of 
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the United States repair all the wagon roads in the country. In regard 
to his ‘‘ good roads ’’ scheme, he was so ignorant that he did not know 
that the government of the United States has no jurisdiction over the 
question of roads except those that are the means of interstate com- 
merce; and so, on the subject of taxation, he is so ignorant as not to 
know that taxes cannot be laid by ‘‘ assessors.’’ ‘Taxes are laid by the 
legislature, or, in a municipal corporation, by the legislative body of 
such corporation under the authority granted by the legislature in its 
charter. Mr. Albert A. Pope is very desirous of obtaining the 
opinions of editors of newspapers ‘‘ upon the principle of taxation 
involved in this issue of levying a tax upon bicycles,’’ and he would 
also be very glad to learn our views upon this subject. He sball have 
them, and no charge for them. They are, that bicycles ought to be 
taxed exactly as other personal property is taxed; also, that where a 
tax is laid upon wheeled vehicles generally, either by way of tolls or 
otherwise for using a highway, bicycles ought not to be exempt from 
that tax; also, that in measuring that tax, regard ought to be had, in 
diminution of it, to the slight wear and tear of the highway produced 
by bicycles; and in increasing it, to the nuisance produced by bicycles 
on highways traveled by vehicles drawn by horses. And the request 


of Mr. Albert A. Pope that a marked copy of this publication be sent 
to him, shall be duly gratified. 


Derenpixnc Home Propuctions. — The Albany Law Journal says that 
a Missouri judge is said to have decided that a city ordinance imposing 
a fine on voters for failing to vote at municipal elections is consti- 
tutional and valid. ‘‘ Here,’’ continues our learned contemporary, 
‘fis an excellent opportunity for the American Law Review and 
the Central Law Journal to defend home productions. The decision 
strikes our judgment as sheer nonsense.’’ And our excitable contem- 
porary then proceeds to preach quite a sermon against the decision. 
Before we are called upon to defend such a ‘‘home production,’’ we 
ought to make ourselves certain that it has been produced. It may 
have been the ‘‘ home production ’’ of a police justice. We have not 
seen the statement of the rendition of such a decision in any other pub- 
lication, and our esteemed contemporary does not give its authority for 
stating that such a decision ‘‘ is said’’ to have been rendered. That is 
to say, he does not say who said it, nor does he give the name of the 
judge who, he says, is said to have made it. There are, no doubt, 
judges foolish enough, in Missouri, to render such a decision, and there 
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are just as foolish ones in New York. If the Albany Law Journal 
wants to defend home production, we can give him all the work he wants 
todo. The contract of defending the home production of the political . 
judges of New York would be a very extensive contract. 


Recent Movements 1n Lecis_ation. — The Supreme Court of Illinois 
having held that the act of the legislature of that State, prescribing the 
manner of measuring coal taken from the mine, was unconstitutional, 
and an act having been passed for the protection of the miners, the leg- 
islature of that State has proposed to the people a constitutional amend- 
ment providing that the legislature ‘‘ shall have power, and it shall be 
its duty to enact and provide for the enforcement of all laws which it 
shall deem necessary to regulate and control contracts, conditions and 
relations existing or arising from time to time between corporations and 
their employes.’’ 


Court or APPEALS OF THE District or CoLumBia. — A court known 
as the Court of Appeals of the District of Columbia was organized on 
the first of May. The chief justice of the United States administered 
the oath of office to the judges, namely: Hon. Richard H. Alvey, 
chief justice, and Hons. Morris and Shepard, associate justices. The 


court is organized under the act of Congress of February 9, 1893, with 
the usual jurisdiction conferred upon appellate courts. The creation 
of this court dispenses with appeals from the Supreme Court of the 
District of Columbia to the Supreme Court of the United States, and 
assists in unburdening the national court of last resort. 


An Apo.tocy. — In the hurry of making up our last issue we omitted 
to state that the life-like portrait of Hon. Lyman Trumbull, which 
appeared as frontispiece, was from a plate made by Hon. James B. 
Bradwell, president of the Chicago Legal News Company, and is the 
same portrait which appeared in the Chicago Legal News, and in the 
published transactions of the last meeting of the Illinois State Bar Asso- 
ciation. 


Women as Lawyers. — The law society of Upper Canada have drawn 
this distinction with regard to admitting women to the legal profession : 
Their right to be called to the bar has been refused, but they may be 
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admitted as solicitors. The Western Law Times says that ‘ the reso- 
lution was carried by the casting vote of the chairman, practically 
under duress, and against the wishes, we firmly believe, of the over- 
whelming majority of the legal profession, in our sister province.’? No 
doubt, no doubt. The duress may have consisted in his wife making it 
a sine qua non. 


Tue JupictaL TREATMENT OF Tramp Corporations. — The New York 
Law Journal, referring to our observations! on the decision of the 


Court of Appeals of New York in Demarest v. Flack, says among 
other things: 


It would be impossible to overlook the forcible objections against allowing a 
foreign corporation to enter upon business, in this State, and, in fact, make 
this State the principal center of business operations without being subjected 
to any control from our authorities. Yet, on the whole, we are inclined to 
believe that the Court of Appeals took the sounder view in recognizing the 
corporate existence, at the same time calling attention to the fact that the 
legislature might impose terms as a condition to permitting such a company 
to do business here, and thereby suggesting to the legislature the duty to 
adopt general rules for the regulation of foreign corporations doing business 
in New York. * * * Originally we were inclined to favor the view which the 
AMERICAN Law REvIEw contends for, but subsequent reflection has convinced us 
that it would be difficult to find a consistent and just theory on which “ tramp ”’ 
corporations could be treated as outlaws by the courts. On the other hand the 
power of legislative regulation may, with experience and intelligent exercise, 
be brought to control most of the practical evils of foreign incorporation. 
And upon this point it should be remembered that a veritable “‘ tramp” cor- 
poration, that is, a company formed by citizens of one State under the laws 
of another for the purpose of doing business in the former State, will almost 
invariably acquire an ancillary domicile, by maintaining an office or regular 
place of transacting business in the State of the stockholders’ residence, so as 
to be subjected to its legislative control without impugning the ‘“‘ commerce 
clause ’’ of the Federal constitution. 


Errors 1x Law Booxs.— Mr. Albert A. Pope, who manufactures 
bicycles in Boston, and who has been trying to get Congress to take 
hold of the subject of building ordinary wagon roads all over the 
country, without knowing that Congress has no power to enter upon 
that species of internal improvement except where the roads cross 
State boundaries, — has now entered upon a new scheme of advertising 
himself and his bicycles among the youth of the land. This new scheme 
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is to give premiums to those that point out errors in school books, — the 
premium consisting, of course, ‘‘of one of our best pneumatic-tired 
Columbia Safeties, 1893 pattern, price, $150, to each of the five persons 
who shall send us the greatest number of errors which shall be deter- 
mined errors by the publishers and authors of the books in which they 
occur, or by a board of examiners which we may point out.’”” If Mr. 
Pope expects that publishers and authors of school books will make a 
public confession of any error in any work, he has a great deal of con- 
fidence in human nature. We think Mr. Pope’s idea a good one, and 
we intend to ‘‘ catch on”’ to it, —giving him the credit of being the 
original inventor. We intend to open a bureau of legal education in 
the editorial office of the American Law Review. What we shall do 
when we get the bureau in good working order we can not now predict. 
So far, everything is somewhat experimental, — vague, vague, vague, 
as Laura said. But to begin, we shall send the American Law Review 
for one year gratis, to any one, lawyer or layman, who will point out to 
us the greatest number of errors in any legal publication, we ourselves 
to be the examining committee, the contest to be limited to thirty days 
from the date of the publication of this number of the American Law 
Review. Secondly, we will send a copy of the American Law Review 
for one year, gratis, to whomsoever shall point out to us the greatest 
number of plagiarisms committed upon the works of current law writers 
whose copyrights are unexpired; and we advise competitors for this 
prize to commence on the recent so-called ‘* Encyclopedias of Law.’’ 
Errors under this head must be proved by the deadly parallel column. 
By way of a mere hint, we advise competitors for this prize to start on 
the wonderful work which advertises itself as a ‘‘ locomotive pushing a 
donkey off the track,’’ the donkey being the foolish author who has 
allowed his hard-earned labors to be stolen by the scissors of the cheap 
compiler. If this does not serve to direct the search to the source 
intended, he can probably, by sending out a circular letter of inquiry, 
find the name of the author to whom the publisher of this wonderful 
cyclopedia paid $4,500 for the piracy of his copyright, and the name of 
the other author to whom he made an ignominious public acknowledg- 
ment. 


Fees or RererEEs. —In his address before the New York Bar As- 
sociation at its last meeting, the president of that body, Hon. J. New- 
ton Fiero, drew attention to the evil of parties being required to pay 
the compensation of referees, and suggested as a remedy the appoint- 
ment of competent officials, to be paid a salary to hear and decide 
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referable causes. The evil is a very great one. Enormous abuses 
have grown out of it. It has not only resulted in accumulating costs 
to an extravagant degree in many cases, but it has resulted in corrupt- 
ing the judgment of the referee, and making the question of getting his 
fee and which party is to pay it, a motive in influencing his decision, 
Every lawyer who has acted as referee under this wretched system will 
appreciate this statement, and will recall how difficult it is to keep out 
of his mind and breast the feeling that he is working for one party or 
the other, or both. The proposition of having official referees is not a 
new one, nor is it destitute of analogy in the system from which we 
have derived our modern systems of procedure. ‘The permanent Mas- 
ters in Chancery of the former Chancery Court of England were such 
referees. Great abuses, however, attended that system. The judges 
appointed their favorites and relatives, and the system became so 
odious that, we believe, it was finally abolished. Still those officials 
depended upon fees, though we believe their fees were taxed upon some 
definite scale. But every lawyer knows how futile is a statute direct- 
ing the costs which may be taxed by court officials, and how expert 
those officials become in figuring up constructive and fictitious fees. 
The true theory is that such officials should work for a reasonable sal- 
ary, just as the judge does. It is believed that the official referendar 


in the German law receives a fixed compensation, though the writer is 
not clear on the point. 


A Juper Bitten sy A Map Doc. — Judge Pugh, of the Court of 
Common Pleas of Franklin County, Ohio, who was recently re-elected, 
was bitten by a pet dog, which soon after died of hydrophobia. At last 
accounts the learned judge was still well, but had gone to New York to 
submit to the Pasteur treatment, under the very strongest apprehen- 
sions as to his future condition. 


Copirication. — The Michigan Law Journal states that ‘‘ two-thirds 
of the States of the Union have codified their laws.’’ This is a mistake. 
Probably two-thirds of the States have codified their systems of remedial 
justice, that is, have established codes of procedure ; but we understand 
that only four States have as yet adopted what is called a general code 
or code of the common law, and that these States are Georgia, Califor- 
nia, and the two Dakotas, for we assume that the California code, which 
was, with some alterations, the civil code prepared for New York by 
David Dudley Field, and re-adopted by the territory of Dakota, has 
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been retained by the two States of North and South Dakota. Whatever 
objections may be raised — and they are admittedly not without weight 
to the general scheme of codification, no sound objection can be raised 
to a code which shall embody and make certain the essential steps of 
judicial procedure, both civil and criminal. 


A Bar Association 1x Ixpia.— Mr. Bhashyam Aivangar, in an 
address to the graduates at a recent convocation in India, proposes to 
form an association composed of representatives of all the three branches 
of the profession in that country, — advocates, attorneys and vakils. 
The vakils are supposed to constitute a class of law agents or pettifog- 
gers. A writer in the Madras Law Journal says: 


The object is to maintain a high standard of professional conduct, bring its 
influence to bear upon every member of the profession, and enable him to seek 
for and obtain advice as to therule of professional conduct which should govern 
‘and guide him in a matter of some difficulty. The duty of the proposed associ- 
ation will be to bring to the notice of the court cases of professional misconduct 
and also to report to the court on cases which, as a rule, should in the first 
instance be referred to it for investigation. 


Exevatep Rartways: ComPENSATION OF ABUTTING OwnERS — ELE- 
MENT OF Damace.—In Missouri, a railroad company can lay its tracks 
in the streets of a city, and thereby almost ruin adjacent property, and 
yet the land-owner cannot get any damages ; because the Supreme Court 
of Missouri, under railroad influence and dictation, have always held 
that the word ‘‘ damaged,’’ in the constitution of that State, does not 
refer to such so-called indirect damages. Those decisions stand out in 
marked contrast with the decisions of the Court of Appeals of New 
York in the New York Elevated Railroad cases, where the court hold 
that, in assessing the damages sustained by the abutting lot owner 
through the building of an elevated railroad along the street, regard is 
to be had to the damages which will be caused by the operation of the 
road, from noise, smoke, cinders and the like. In one of the most 
recent decisions of that court on the subject,! Judge Gray says: 
‘¢There is no authority to be found in our decisions to support the 
proposition contended for that the elevated railroad structure is alone 
to be considered in fixing the amount to be paid by the company in 
order to acquire the right to continue to operate its franchises in the 
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street. In all of them, the operation of the road is deemed an element 
of damage, as impairing and lessening the land-owner’s easement, and 


it is to be considered as incidental to the maintenance and use of the 
structure.’’ 


WEAKNEss OF FEDERAL Justice. — The Weekly Review says: 


The New York Times draws attention to the long list of failures on the part 
of the national government to enforce the laws after accused persons have been 
arrested and indicted. The weakness of the department of justice of this 
administration has been notorious, but other administrations had been equally 
weak in cases of a certain class. In these cases the prosecution commonly 
breaks down at the outset, when the indictments come before the courts. The 
counsel employed by the defendants succeed in showing to the satisfaction of 
the courts that the indictments are not properly drawn, that they do not set 
forth such an offense as is defined or prohibited by the statute in question, or 
that in some other way they are fatally defective. Asa result, the defendants 
are not brought to trial, though to the grand jury the evidence had seemed 
sufficient to warrant indictment and trial. In many important cases during the 
last ten years indictments have been rejected by the courts, sometimes with 
frank expressions of contempt and disgust. The government, concludes the 
Times, seems to be generally badly handicapped in its legal proceedings, in 
certain parts of the country, by the incompetence or other disqualifications of 
the prosecutors to whom the protection of its interests is intrusted. 


It is believed that a comparison will show that criminal justice is con- 
ducted more efficiently in the Federal than in the State courts. 


Tae Wortp Moves.—The legislature of Maine has 
recently adopted the following terse practice act. 


Chapter 217. 


AN ACT in relation to suits at law and in equity in the Supreme Judicial Court 
and Superior Courts. 

Section 1. When in an action at law in the Supreme Judicial Court, it. 
appears that the rights of the parties can be better determined and enforced by 
a judgment and decree in equity, the court may, upon reasonable terms, strike 
out the pleadings at law, and require the parties to plead in equity in the same 
cause, and may hear and determine the cause in equity. 

Sec. 2. When in any equity proceeding in the Supreme Judicial Court, it 
appears that the remedy at law is plain, adequate and complete, and that the 
rights of the purties can be fully determined and enforced by a judgment and 
execution at law, the court may, upon reasonable terms, strike out the plead- 
ings in equity, and require the parties to plead at law in the same cause, and 
may hear and determine the cause at law. 

Sec. 3. When in an action at law commenced in either of the Superior 
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Courts, and pending in the Supreme Judicial Court, sitting as a law court, it 
appears that the rights of the parties can be better determined and enforced by 
a judgment and decree in equity, the Supreme Judicial Court may, upon rea- 
sonable terms, strike out the pleadings at law, and require the parties to plead 
in equity in the same cause; and thereupon the action shall be transferred to 
the docket of the Supreme Judicial Court for the same county, and be heard 
and determined in equity in that court. 

Sec. 4. Any defendant may plead in defense to any action at law in the 
Supreme Judicial Court any matter which would be ground for relief in equity, 
and shall receive such relief as he would be entitled to receive in equity against 
the claims of the plaintiff; such matter of defense shall be pleaded in the form 
of a brief statement under the general issue. And by counter brief statement 
any plaintiff may plead any matter which would be ground for relief in equity 
against any defense set up by any defendant in an action at law in said court, 
and shall receive such relief as he would be entitled to receive in equity against 
such claim of the defendant. 

Sec. 5. In actions at law in the Superior Courts, equitable defenses and 
equitable replies to matters of defense, may be pleaded by filing a brief state- 
ment thereof, supported by affidavit that the matters so pleaded are true in 
fact. Thereupon the action shall be transferred to the docket of the Supreme 
Judicial Court for the same county, and be heard and determined in that court. 

Sec. 6. Whenever in such action any matter which would be ground for relief 
in equity is so pleaded by any party, the Supreme Judicial Court may make such 
decrees and restraining orders as may be necessary to protect and preserve 
such equitable rights, and may issue injunctions, according to the usual prac- 
tice of courts of equity. 

Sec. 7. No attachments shall be affected by proceedings under this act. 
Either party to a cause may, upon petition, obtain from the court an order for 
the attachment of property of a party to the suit to secure any judgment which 
may he obtained, to be made on such precept as the court may order, and to be 
recorded as in case of other attachments. 

Sec. 8. In all proceedings in the Supreme Judicial Court under the preceding 
sections, when there appears to be any conflict or variance between the princi- 
ples of law and those of equity as to the same subject-matter, the rules and 
principles of equity shall prevail. At the hearing of all equity cases oral testi- 
mony shall be received as in trials at common law. 

Sec. 9. A party to any action in the Supreme Judicial Court or Superior 
Courts may file in the clerk’s office of the court in the county where such action 
is pending any document which he may deem material to the issue, and give to 
the adverse party notice of such filing, and that he desires the execution of 
said document to be admitted. Unless the adverse party shall within seven 
days after such notice, unless the time is enlarged by the court or a justice 
thereof, file in said clerk’s office a denial of the genuineness of the execution of 
said document, he shall be held to have admitted the same. 

Sec. 10. Where books, papers or written instruments material to the issue in 
any action at law pending in the Supreme Judicial Court or in the Superior 
Courts are in the possession of the opposite party, and access thereto refused, 
the court upon motion, notice and hearing, may require their production for 
inspection. 
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Sec. 11. No justice of the Supreme Judicial Court shall sit in the law court 
upon the hearing of any cause tried before him, or in which any of his rulings 
are the subject of review, nor take any part in the decision thereof. 


REsIGNATION OF CurEF Justice CocKkritt. —Every once in a while 
an exceptionally able and vigorous lawyer resigns the position of judge, 
simply because he cannot live upon the meager salary which the par- 
simony of our democratical State governments affords to our judicial 
officers. One of the most recent instances of this kind is that of Chief 
Justice Sterling R. Cockrill, of Arkansas. He is undoubtedly one of 
the ablest jurists which that State has hitherto produced, and it has 
produced some that rank very well with their American brethren. He 
was also an exceedingly popular man, and had he chosen to remain on 
the bench, without doubt a long and successful judicial career lay 
before him. He was, at the time of his resignation, serving his second 
term, having been first elected in 1884 to fill the vacancy caused by the 
death of Chief Justice English, and was re-elected in 1888. He was a 
law partner of Hon. O. H. Garland until the latter was elected governor 
in 1884. Hon. James W. Butler, of Batesville, has been appointed his 
successor. 


Tria, or Dr Brices: PuTtinc HIM TWICE IN JEOPARDY FOR THE 
Same Orrence. — One of the features of the trial of Dr. Briggs, which 
has arrested the attention of lawyers, was the fact that, after he had 
been acquitted by the New York Presbytery, the prosecution appealed 
to the General Assembly, and he was there tried over again, against 
his earnest protest that he ought not to be tried a second time after having 
been acquitted. The theory of Dr. Briggs, and of those editors and 
lawyers who have agreed with him on this point, is that it is contrary 
to one of the fundamental principles of Anglo-Saxon liberty, which is 
rigidly adhered to in the criminal jurisprudence of the mother country, 
and embodied in all our American constitutions, — that a man should 
be twice tried for the same offense. But a little attention to the sub- 
ject will make it appear that the analogy between an ecclesiastical and 
a State trial is very slight on this point. In the first place, the formula 
in nearly all American constitutions is that no man shall be twice put 
in jeopardy of life and limb for the same offense: that is the frame of 
words in which the constitutional guaranty came down to us from the 
mother country. It is true that it has been extended so as to mean 
that, after a man has been once tried upon all questions of law and fact 
and acquitted by the verdict of a jury, he cannot be again put on trial 
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for the same offense, whether the magnitude of the offense was such 
that the prosecution put him in jeopardy ‘‘ of life and limb ”’ or not. It 
may be a mere misdemeanor, and the smallest misdemeanor, the 
punishment of which is no more than a pecuniary fine; and yet the 
principle applies. But at one point the analogy fails. The constitu- 
tional prohibition does not prevent the State from appealing on a ques- 
tion of law if the appeal is taken before conviction. In Missouri and 
some other States, appeals are constantly prosecuted by the State from 
the judgments of the nisi prius courts, quashing indictments for insuf- 
ficiency of law. But it is said that this is done before the accused has 
been put on trial, and consequently before he has been put in jeopardy 
of life and limb; for, in theory of law, he is not in jeopardy until 
a jury has been impaneled and charged with the prisoner, to use 
a technical legal phrase. That is true; but the distinction is artificial. 
The prisoner is in real jeopardy the instant the prosecution commences, 
and his substantial jeopardy is only a matter of degree between the 
period when the indictment may be quashed for insufficiency, and the 
period when the judgment may be arrested for the same reason. The 
theories of the common law on this subject are hair-drawn and technical, 
in the one case as well as the other. If the judgment of the nisi prius 
court is sustained, — that is to say, if the appellate court holds that the 
indictment is insufficient, — the prisoner is deemed never to have been 
in jeopardy, and the prosecuting attorney can cause him to be re- 
arrested on a new indictment. 

The real reason of the constitutional guaranty is that it works in 
favor of human liberty. If the State could appeal its case and keep the 
defendant in the meantime in prison, assuming that the offense is not 
bailable, or that he has not the means of giving bail, — a prisoner with- 
out proper means to make his defense might be kept incarcerated in- 
definitely, by what would be justly stigmatized as a State persecution, 
instead of a prosecution. But we understand that, in an ecclesiastical 
trial like that of Dr. Briggs, there is no deprivation of any kind until 
the final judgment of the General Assembly ; at least this was so in the 
particular case, where he was acquitted in the first instance, and where 
the appeal was hence a mere renewal of the prosecution. Furthermore, 
the appeal was an appeal upon a question of law purely. That he had 
said or written certain things was conceded ; and the sole question was, 
whether those declarations were contrary to the tenets of the Presby- 
terian church. If so, he must recant or cease to exercise his sacred 
functions. The question was eminently one which ought to be decided 
by an assembly of the whole church, and as to which, from the nature 
of the case, the divided opinion of a local assembly could not be final. 
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While, therefore, we do not at all agree with the sentiment that Dr, 
Briggs has been unjustly dealt with in so far as the General Assembly 
held that it had jurisdiction of the case on the appeal, or that he has 
been put in jeopardy a second time in a sense such as entitles him to 
pose as a martyr, if indeed it were in his nature to do so,— we feel like 
adding, if it were at all to the point, a word of sympathy for a man 
whom we personally know and admire. And we further say that if the 
Presbyterian church or any church which tolerates and invites free dis- 
cussion, is prepared, in the face of the intelligence of the nineteenth 
century, to take the position that everything between the lids of the 
bible is divine inspiration and absolute inerrancy, so much the worse 
for that church. That organization deserves the respect of all men, 
believers and unbelievers, to a profound degree, for the good it has 
done ; but its leaders will find to their regret that, like all other human 
institutions, the church of Rome not excepted, — it will have to move 
with the age or disappear. 


Fusinc THE Systems or Law anD Egquity.—Those of us who have 
been trained in what are called ‘‘ Code States ’’ realize with difficulty 
the state of the administration of justice where the two systems, called 
respectively common law and equity, are still kept up. We remember 
the agitation which took place in the Bar Association of Alabama, at its 
meeting at Anniston, in 1889, attended by the most distinguished 
lawyers and judges of that State. The existing system of two kinds of 
justice, running along in two parallel streams and maintained by two 
different courts, was severely arraigned. We now read in the Albany 
Law Journal an extract from the address of Hon. Joel C. Barker, as 
president of the Vermont Bar Association, in which he caustically 
arraigns the old system in Vermont, although we believe the two kinds 
of law are there administered by the same court. Mr. John Barton 
Payne, writing in the Northwestern Law Review, attacks the fossilized 
system as it exists in Illinois. The Michigan Law Journal is agitating 
in favor of a code of procedure in Michigan. It says, among other 
things: ‘‘ Why not make it possible to come at once to the point of 
difference between suitors, without unnecessary legal verbiage?’’ 
Echo answers, why not? And yet, in the judicial reports of any one of 
the Code States, and notably in those of Missouri, a disgraceful line of 
decisions could be collected, upholding the most senseless technicalities 
of pleading, even under a code that was enacted to abolish them. 
Judgments are constantly reversed in Missouri and new trials ordered 
where it is apparent from the whole record that both parties knew 
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exactly what they were contending about, and that the judgment 
reached the very merits of the cause,—because of some technical 
omission in the petition. The venerable David Dudley Field, in a letter 
to the editor of that journal, says: 


You mention Mr. Alfred Russell as the head of your bar, and as opposed 
to a code of procedure. I am used to arguments pronounced ex cathedra. 
They go but little way with me. I remember that Mr. Cave Johnson in Con- 
gress moved an amendment to the grant in aid of Morse’s telegraph, providing 
for an investigation of animal magnetism. I remember that a learned English 
professor proved in the Edinburgh Review, scarce a month before a steamer 
crossed the Atlantic, that such a feat was an impossibility. I remember that a 
West-Point professor, within a week or two of a telegraph across the Atlantic, 
showed conclusively to an admiring audience, that the telegraph was a myth, 
and the promoters of it under an insane delusion. I remember that when the 
New York code of civil procedure was first published, that really great novelist, 
Mr. Fenimore Cooper, made it the butt of one of his romances, the “‘ Ways of 
the Hour.’? Iremember, that another great New Yorker, a judge of our Supreme 
Court, waived argument away, by saying that the code would be all gone within 
twenty years. I remember, that when this code first appeared, a brilliant 
banquet of the New York City Bar resounded with the toast, “‘ Jack Cade and 


Jack Code,” as fit companion pieces in the gallery of things to be shunned and 
scorned. 


That ‘‘ toast,’’ adds the Albany Law Journal, — was given py ofr. 
Evarts, who like Mr. Russell, was afraid that Jack Code would carry 
out Jack Cade’s threat to ‘‘ Kill all the lawyers.’”’ Mr. Russell is a 
very clever and estimable man, but he cannot stop codification. The 
allusion to Mr. Alfred Russell as an opponent to codification hardly 
does justice to the position of that gentleman in relation to many legal 
reforms. It would be a great injustice to imagine for a moment that 
he is a legal fossil. His address before the American Bar Association 
at Boston conclusively proves the contrary. His able article in the 
April number of the Harvard Law Review, in favor of the passage of 
an act of Congress restoring the jurisdiction of the Federal courts over 
corporations to the place where the constitution and the judiciary act 
put it, but out of which it was lifted by a bald and palpable usurpation, 
shows the clearness and justness of his mind. Speaking of the tech- 
nicalities of common law pleading, we have heard the remark again and 
again, from the lips of lawyers in New Jersey and in Illinois, that the 
salvation of their systems is the freedom with which every pleading can 
be amended. The pleader generally, no matter how inartificial his 
pleading may be, succeeds in giving to his opponent a real and sub- 
stantial notice of what he intends to prove against him; and every 
amendment of such a pleading is consequently technical, and has no 
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tendency to throw the opposite party off his guard, or to prejudice him 
in making his defense; and therefore ought to be allowed as of course 
and without terms. 


Wit anp Wispom rrom our Excnances. — We quoted last week 
from the excellent address of Mr. John F. Dillon to the New York Bar 
Association. More than once we have stated what noble sentiments 
and what lofty themes fill these American expositions — a striking con- 
trast to the miserable barrenness of English lawyers. Would that we 
could take a lesson. — Law Times (London). [We assume that the 
address above referred to, is the admirable address of Judge*Dillon, 
delivered as president of the American Bar Association at Boston, 
which was republished in the American Law Review.] - - - - 
The following act was passed some years ago by the Pennsylvania 
Assembly: ‘‘ The State House yard shall be surrounded by a brick 
wall, and remain an open enclosure forever.”” — Green Bag. - - - = 
There was a socialist gathering lately in Utrecht which certainly ended 
in a way very different from that which the promoters had intended. A 
woman who came from a distance spoke first. She complained of the 
hardships which she had to undergo, saying that her husband had now 
been out of work for two years, and incited the audience against the 
possessing classes. When the applause had subsided, another woman 
asked for permission to speak. This was Mrs. Blommers, the wife of 
a common laborer. She denied that it was the fault of the kings or 
queens that the people were poor. She pointed out among the social- 
ists present men who had been imprisoned for such offenses as writing 
begging-letters, shop-thieving, drunkenness, and worse crimes. She 
did not see how people could complain about starvation, since to her 
knowledge more than fifty men had not yet been to the city clerk for 
the money from the relief-fund which they had earned by shoveling 
snow. Resting her magnificent form against the platform, Mrs. Blom- 
mers continued: ‘* As for poverty, I know whatit means. I remember 
the time when the neighbors gave food to my cat because it was so thin. 
But the cat died of starvation after all, because the pangs of hunger 
forced me to steal what had been given to it. Yet I was not foolish 
enough to expect that others should share their property with me, 
because I know that it would not go far if it was shared all around. 
As for the woman who spoke just now, I am astonished at her. If she 
is so poor, why does she not stay at home to look after her children? 
It must have cost money to come here. My hands are not as white as 
hers, but they serve me to keep my stockings whole, and I see big holes 
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in hers. And I will tell you why her husband does not earn any 
money. He is in prison for theft.’’ Mrs. Blommers concluded by 
asking every loyal Hollander present to join her in the ‘* Wilhelmus 
van Orange’’ [the Dutch equivalent for ‘‘God Save the Queen’’]. 
The audience took up the strain enthusiastically, and, leaving the hall, 
marched through the city with ‘‘ Orange Kar’’ [Mrs. Blommers] 
at the head of the procession, singing national songs and profess- 
ing their loyalty. — Nieuws van den Dag (Amsterdam). - - - - 
Latimer was found guilty of murdering his mother by poison, and as 
the sentimental lawmakers of Michigan have abolished capital punish- 
ment, he was sentenced to imprisonment for life. Not wishing tospend 
his life in prison, and knowing that another murder or two would not 
add to his punishment, the wretch poisoned a prison guard, took his 
keys and fled. Precisely this is what Harris probably would do under 
a like state of the law. The mistake of the New York wife-poisoner 
was that he did not carry his young wife to Michigan, and murder her 
under the laws of a commonwealth whose policy in abolishing the death 
penalty hardly can be more admired or applauded by the albanian 
poetical law-writer, than by such expert poisoners of mothers and wives 
as Latimer and Harris.— Chicago Legal Adviser. - - - - The 
May-June number of the American Law Review again justifies the 
commendation of that bi-monthly as the best of all the law magazines 
published in this country.— Chicago Legal Adviser. - - - - 
In the copious and interesting department of ‘‘ Notes’’ [in the May- 
June number of the American Law Review] the editor alludes to some 
recent remarks of ours on the State commissions plan of promoting uni- 
formity of local legislation on matters of national concern, and dissents 
without dissenting to our proposition that ‘‘ we have a national legisla- 
ture amply endowed with power to make all laws necessary to promote 
the general welfare and only requiring that its members be ‘ educated 
up’ to a discernment of the fact.’’ The editor asks: ‘* Does the Legal 
Adviser mean to say that Congress can enter the general domain of 
municipal legislation under the general welfare clause of the constitu- 
tion?’’ We answer: If by the phrase ‘‘ general domain of municipal 
legislation ’’ is meant legislation for the several States as distinct munic- 
ipal entities, then, emphatically, no. If, on the contrary, the phrase 
is intended to mean legislation on matters which the general welfare of 
the nation requires to be regulated by uniform laws, we says yes, adding, 
however, that the words ‘‘ domain of municipal legislation ’’ seem to us 
inapplicable to such legislation. In our idea, no subject-matter of na- 
tional concern is properly within the domain of municipal or local legis- 
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lation, nor does the constitution, otherwise than by an illogical and 
topsy-turvey theory of construction, putitthere. And, however adverse 
this notion may seem to be to “‘ strict construction,’’ the whole history 
of our national legislation is proof of the constitutional growth of this 
notion, or, in the favorite language of many partisan newspaper writers, 
is proof of the steady encroachment of the national legislative function 
on what was, and is even yet, asserted to be the ‘‘ domain of municipal 
legislation.’’ It is unnecessary to cite cases in proof of this; but it 
may be added that none can be cited which the national judicature has 
not upheld. But, the editor, we repeat, dissents to our postulate with- 
out dissenting. He says: ‘‘We have, however, often said, and we 
repeat, that it would be desirable if our theory of government were 
inverted so that, instead of its presenting the spectacle of a pyramid 
standing onits apex, it should present the spectacle of a pyramid stand- 
ing on its base; in other words, that the general residuum of legislative 
power should be in the United States, and not in the States; that Con- 
gress should have the power to legislate on every subject of general con- 
cern, and that every act of Congress on a subject of general concern 
should displace State legislation on that subject.’’ To this we respond, 
Amen! with hearty emphasis, and add that unless some cataclysm occur 
to stop the normal course of our constitutional history, the national 
pyramid will, in good time, complete the process of inverting itself, in 
spite of any theory. We feel very sure that the process of inversion 
will be completed long before the State legislative commission scheme 
produces any valuable fruit. - - - - ‘*A hungry court is notor- 
iously an ill-natured court, and it is subjecting a prisoner to an unfair 
burden to compel him to stand trial before a judge who has not eaten 
anything for nine hours. Our only wonder is that the chief justice did 
not punish for contempt that Q. C. who persisted in ruining his health 
by those interpolated biscuits. Counsel in his courts would do well to 
adopt ‘ hunger belts.’’’ — Albany Law Journal. 


PassaGE OF THE CELEBRATED Haseas Corpus Act: It NEVER PassED 
THE HovusE or Lorps, BUT was DecLARED PassEp By A Fraup.—Ina 
very interesting and well written sketch in the Michigan Law Journal, 
of the Earl of Shaftesbury, author of the habeas corpus act, Hon. Alex- 
ander Martin, LL.D., Dean of the Law School of the Missouri State 
University, describes the political career of Anthony Ashley Cooper, 
Baron Ashley, Earl of Shaftesbury, one of the ablest and most unscrup- 
ulous politicians that ever lived, who is conceded by friends and foes 


XUM 


NOTES. 563 


alike to have been the author and chief promoter of the celebrated 
habeas corpus act. After pointing out the fact that the motive which 
led, or rather drove Shaftesbury to organizing this measure and press- 
ing it through parliament, grew out of the fact that he had suffered 
imprisonment for a whole year in the Tower without being able to get 
a hearing of the accusations against him, Professor Martin thus 
describes the manner in which the bill was smuggled through the 
House of Lords: 


While pressing on the bill for excluding the Duke of York from the throne, 
he succeeded in carrying through both houses the act securing and enforcing 
the writ of habeas.corpus, which has become a part of the British constitution, 
and has been incorporated into all the constitutions of the American States. 
No man but Shaftesbury could have achieved in those turbulent times, such a 
signal triumph in behalf of personal liberty. According to common law no man 
could be lawfully imprisoned except upon a warrant setting forth the particular 
offense of which he was accused; and every man accused was entitled to a 
speedy trial. But the remedies for enforcing these behests of the law proved 
defective. Writs for producing prisoners before courts were continually 
refused; sheriffs and jailers refused or neglected to obey them when issued. 
To remedy these abuses, which Shaftesbury had been enabled to realize, while 
languishing in the Tower, he framed a bill with such admirable provisions, that 
it has ever since constituted our greatest guarantee of personal freedom. He 
caused it to be introduced into the house of commons, through which it passed 
without serious opposition. When it came to the house of lords, it encountered 
the opposition of the court party, although known to be the avowed measure of 
the lord president of the council. Amendments were made to it with the expec- 
tation.that if passed they would not be agreed to by the house of commons. 
It is more than traditionary that the third reading in the house of lords was 
carried by a mistake in the tally. Bishop Burnet, who is a partial historian of 
Shaftesbury’s life, says: ‘‘ Lords Grey and Norris were named to be tellers. 
Lord Norris, being a man subject to vapors, was not at all times attentive to 
what he was doing. Soa very fat lord coming in, Lord Grey counted him for 
ten, as a jest at first; but seeing Lord Norris had not observed it, he went on 
with his misreckoning of ten; so it was reported to the house, and declared 
that they who were for the bill were the majority, though it indeed went on the 
other side.’? After the majority in its favor had been announced from the 
* chancellor’s seat, Shaftesbury, perceiving a commotion among the opponents 
of it, as from a surprise at the result, immediately took the floor, and spoke 
on some other matter for nearly an hour, concluding with a motion relating to 
the matter of which he had been speaking. During his speech many members 
entered and left the house, so that the division if called for again, could not 
have been taken. A division was taken then as at the present time, by all 
the voters retiring and coming back through two doors —and not by ayes and 
nays as in American assemblies. The bill as thus passed by the lords was 
hurried down to the house of commons, for agreement to the amendments. 
The conference between the houses was managed with so much address by 
Shaftesbury, that all objections to the amendments were waived by the 
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commons, and the bill reported back to the lords as perfected. Soon after the 
king came in, taking his seat on the throne, and the bill being read by its title 
as having passed both houses, he assented to it, and it became an enduring 
charter for the relief of prisoners and captives. : 

A mistake in the division on the third reading is corroborated by the records 
or minutes of the house. The members declared were 57 for the bill and 55 
against it. This would imply a house of 112. But the minutes show that there 
were only 107 peers attending the house — five, instead of ten, less than the 
number declared by the tellers. To contrive the mistake or to take advantage 
of it, was in line with Shaftesbury’s parliamentary methods. It is probable 
that in social conversation with Bishop Burnet or some of his friends, he 
alluded to the matter as a humorous incident in his experience as a law-maker, 
and it therefore passed into current circulation. Thus it would seem that the 
Anglican nations of the world are indebted to this great shield of personal lib- 
erty, not only to the most unprincipled man of his age, but to the concurring 
assistance of a mistake, which he ‘oem turned to their advantage, or a fraud 
perpetrated by him in their behalf. 


Wa rer B. Hit on tue Late Justice Lamar. — The April number 
of the Green Bag contains a sketch of the late Justice Lamar by Hon. 
Walter B. Hill of Georgia, which is so well written as to make every 
man wish that he could deserve such a biography. Mr. Hill ends his 


article with the following sketch of the personal traits of the deceased 
justice and statesman: 


Thus far this sketch has dealt with the external facts of Lamar’s career. 
But characteris more than achievement. To be and to know are greater things 
than to get and to have. What of his spirit, of the inner life? “As aman 
thinketh in his heart, so is he.” Lamar was warm-hearted, impulsive, tender, 
generous, sympathetic, good. He was especially considerate of young men, — 
literally eager to help them forward by kindly and encouraging words. If one 
did anything worthy of praise, he would take great pains to contrive some 
indirect method by which he might make known his appreciation. His cour- 
teous and patient dealing even with those who made preposterous claims upon 
his good offices showed the thorough kindness of his nature, while at the same 
time his candor — “the sweet fresh air of our moral life ’’ — prevented him 
from permitting the applicant to entertain the hope of having his support when 
he was not free to give it. His purity of life, purpose, and conduct was never 
questioned; not even did slander cast any temporary film upon his reputation. 
Conscience was his guide. He wasa patriot. It was a peculiarity that for 
many years he wore in an inside vest-pocket a small copy of the constitution. 
This was buried with him. 

The influences surrounding Lamar in early life were deeply religious. His 
training at home and at college was distinctly evangelical. Almost all his 
public utterances show in their religious cast the impress of this training. 
Robert Browning intimates in one of his poems that in this age we have our 
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choice to live “‘ the life of doubt diversified by faith,” or “life of faith diversified 
by doubt.” Another poet, equally reverent, declares: 


“ Doubts to the world’s child heart unknown 
Question us now from star and stone; 
The letters of the sacred book 
Glimmer and swim beneath our look.” 


Lamar had many vacillations— perhaps once a total lapse—from the early 
faith which he “ drank in with his mother’s milk; ’ but in his later life it came 
back to him with sustaining power. 


The imperishability of non-sentient life he expressed in a verse which is 
perhaps his best contribution to the judicial anthology: 


“They are not ours, 

The fleeting flowers, 

But lights of God 

That through the sod 
Flash upward from the world beneath, — 
That region peopled wide with death, — 
And tell us in each subtle hue 
That life renewed is passing through 
Our world again to seek the skies, 
Its native realm of Paradise.” 


There is an immortality in the influence even of those who “ live faithfully 
hidden lives, and rest in unvisited tombs;’? much more in the influence of those 
who by great personality set in motion those “‘echoes that roll from soul to 
soul, and grow forever and forever.’? We may apply the noble words of William 
Watson to the forceful and kindly spirit that has left us: 


“ And now from our vain plaudits greatly fled, 
He with diviner silence dwells instead. 
Unto no earthly seas with transient roar 
Unto no earthly airs he sets his sail, 
But far beyond our vision and our hail 
Is heard forever, and is seen no more.” 


Asout Law Scuoots.—The school of law of the University of 
Denver was opened on the third day of October of last year. From its 
catalogue issued this year, we judge that it has already got a favorable 
start. It has enrolled fifty-three students, of which there are seniors 
eleven, juniors thirty-four, and special students eight. - - - - We 
have just received a circular of the Law Department of the University 
of Virginia. This school is located at Charlotteville, Virginia. The 
next session begins on September 15th,— possibly early for the south- 
ern climate. The number of enrolled students is one hundred and 
forty-six. The graduates last year were twenty-two. At the head of 
the school is the venerable John B. Minor, LL.D., author of Minor’s 
Institutes. Another gentleman of the same name, with the degree of 
B. L., appears as an instructor,— a chip of the old block, we presume. 


566 27 AMERICAN LAW REVIEW. 


James H. Gilmore, LL.D., holds the chair of Constitutional and Inter- 
national Law. Many eminent lawyers point with pride to the law 
school of the University of Virginia as their alma mater, and we have 
never known one who was not full of eulogy for Dr. Minor. - - - - 
The law school of Cornell University, located at Ithaca, N. Y., is hoid- 
ing a summer term, extending from July 6th to August 30th. Itisa 
good idea. Ithaca is situated in the beautiful lake region of central 
New York. The university occupies high ground above the city, over- 
looking Cayuga Lake. The boys can vary their studies and the listen- 
ing to lectures, with boating and other athletic sports. The weather in 
that latitude is seldom very warm in midsummer, and there is no reason 
why a student, — hurrying, as nearly all of them are, to get into the 
active work of their profession, — should loaf during the months of the 
so-called summer vacation. He should, however, be careful not to 
overwork himself. Let him study moderately and reasonably, and boat 
a good deal, and ‘ go gallivant,’’ as Walt Whitman used to say, with 
the handsome girls that abound in Ithaca,— many of whom are the 
marriageable daughters of boarding-house keepers. 


Tue Acts or THE Last Session op Concress. — With two or three 
exceptions, elsewhere noted, the acts of the last session of Congress, 
which have lately been published, are destitute of any general or pre- 
fessional interest. Nearly all of them consist of administrative meas- 
ures, or of measures relating to the territories, the District of Colum-. 
bia, etc. One of them, however, which should not be overlooked by 
lawyers, relates to the right of appeal in habeas corpus cases. Section 
766 of the Revised Statutes is amended by adding the proviso that 
** no such appeal shall be had or allowed after siz months from the date 
of the judgment complained of.’’! Another statute establishes a Court 
of Appeals for the District of Columbia,— enacted, we presume, to 
unburden the Supreme Court of the United States, of appeals coming 
from the Supreme Court of that District.2_ In one of the appropriation 
bills there is a clause making an appropriation of $15,000 to enable the 
Secretary of Agriculture to continue his investigations of the adultera-. 
tion of foods, drugs, liquors, etc., anc providing that he shall make a 
separate report to Congress of such investigations. This is an exceed- 
ingly important matter, if it operates no further than to enlighten the 
public as to the extent to which many of the ordinary articles of food 
and drink are adulterated, in some cases with deleterious substances,. 


1 Acts Cong. 1892-3, p. 751. 2 Ibid. 435. 
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though, it may be assumed, in most cases with harmless substances. 
In this matter of the adulteration of foods and drinks, our governments, 
Federal and State, are exceedingly remiss, especially in comparison to 
the attention which is paid to the subject by the governments of con- 
tinental Europe, and notably that of France. It would seem that, if 
government has any office to perform beyond keeping the peace, it 
should be the office of protecting its citizens against this species of 
fraud and injury. 


Tue Port in THE Beurine Sea Controversy. — The synopsis 
of the addresses delivered by the American counsel before the Behring 
Sea Arbitration at Paris, which have been furnished by the newspaper 
press, tend to make clear the real points of controversy, and to show 
that one point stands out clearer than all the others. That point is the 
proprietary right asserted by the United States in the seals, whose breed- 
ing place and habitat for four months of the year are the Prybiloff 
islands. The United States does not claim that the Behring sea is mare 
clausum. It claims, however, that the fur seal of the Behring sea lives 
on the Prybiloff islands, which belong to the United States, not only as 
sovereign but as owner of the soil; that when they quit the islands and 
take to sea in search of food, they quit it with the purpose of returning, 
as shown by their accustomed habit of returning; and hence that the 
rule of the common law, at least as between Great Britain and the 
United States, is to be applied, which is, that animals, whether domestic 
or wild, belong to the owner of the soil where they have their permanent 
home; and that, as in case of domestic animals, he does not lose his 
right of property in them, however often or however far they may stray 
from his premises; nor as in the case of wild animals, such as bees, 
pigeons, deer and the like, however frequently or far they may stray 
from his premises, so long as they stray away with the fixed purpose of 
returning, as shown by their habits. 

The question has been thrown into a very clear light by a paper in 
the May number of the North American Review written by Hon. B. F. 
Tracy, late secretary of the navy, himself an able member of the bar of 
the city of New York. After showing that the law of the two contend- 
ing countries is as above stated, he sums up his conclusions in this 
manner : 


Having established this principle of ownership in wild animals, how does it 
apply to the case of the seal? On the land he is docile and helpless, having 
neither desire nor ability to escape from the control of man; nevertheless, 
formal reduction to possession, if necessary, can readily be shown. The seal is 
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begotten and born upon the islands, and during the first four months it cannot 
get away. Possession at this time exists in the strictest sense, and may be said 
to vest a complete title. Indeed the condition of the whole herd is such that 
they are substantially as much reduced to possession as domestic animals. The 
islands are their home, their fixed place of abode, which they inhabit during the 
greater part of the year, and to which they have always returned during a 
period whereof the memory of a man runneth not to the contrary. They live 
and abide there, as the bees and the doves (however much they may wander) 
live and abide upon the land to which they always return from their flights. 
And this is the only abode of these seals. They never take up even temporary 
residence in the territory of another. They never even visit any other land. 
The property-right in the seal is claimed by the United States, which is both the 
owner of the soil and the sovereign of the territory. Both titles meet. Can 
anything further be required to establish its title to these animals on the 
islands? The right and title have also been proclaimed by special enactment, and 
in every possible way the United States have asserted the property-right which 
it acquired in the Pribyloff seals when it became the proprietor of the islands 
upon which they dwell. When the animals'leave the islands, how far does this 
ownership extend? Blackstone, the greatest English authority upon the com- 
mon law, has answered. Speaking of animals fere@ nature which, like the seal, 
have been reduced to possession, he says: 

““These are no longer the property of man than while they continue in his 
keeping or actual possession; butif at any time they regain their natural liberty 
his property instantly ceases; unless they have animum revertendi, which is to 
be known only by their usual custom of returning. The law, therefore, extends 
this proposition further than to the mere manual occupation.” 

It is not necessary to confine the seals upon the islands, because when they 
go forth they are sure to come back. Even in the annual migration, when all 
the seals depart and are absent for four or five months, they have the same 
intention of returning, of which the best evidence is their actual return year 
after year, when the proper season arrives. Like bees, they fly into the high- 
ways; their wanderings are in the open ocean, the highway of all nations. 
Wherever the Alaskan seal may wander from his home, the animus revertendi is 
always present with him. We need go no further than to ask that the strict 
principle of the common law be applied in the case of the seal as in that of 
other animals. ‘‘ The hawk that chases his quarry,’ says Blackstone, remains 
mine wherever he flies, because he is sure to return.”” My seal, leaving my 
land to chase his quarry, is not less mine than the hawk, since it is equally 
certain to return. No brand is needed to identify the seal of the Pribyloff 
islands, nor would any “ collar or other mark” fix more distinctly his member- 
ship in the American herd or his home on the American islands, than these have 
been fixed by his skin, and by the fact that his movements are confined during 
fixed times to fixed localities which no other animals of the same species frequent. 


“An Amertcan Lisrary.’’ — We acknowledge the invitation of 
Messrs. Houghton, Mifflin & Company, of Boston, New York, Chicago, 
and Riverside, Cambridge, to be present at the exhibition of the prod- 
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ucts of their press, — their books, decorative printing and binding, — 
which may be seen at ‘‘ An American Library,’’ in the northwestern 
corner of the Manufactures’ Building, Department of Liberal Arts, 
Section E., in the Gallery, Columbian Exposition, Chicago. We 
believe that this house carried away the first premium for English print- 
ing at one of the Paris Expositions. We note that, in the circular 
which accompanies this invitation, they mention by name a number of 
authors in the field of what may be called popular literature: — Long- » 
fellow, Whittier, Emerson, Lowell, Hawthorne aud Holmes; but that 
they make no mention of the distinguished law-writers whose works 
they have published and whose labors have contributed toward the 
financial success of their house. This emphasizes the popular concep- 
tion of the law, as being so vague, dark, mysterious, crooked, far 
removed from the popular understanding, and its literature so utterly 
beyond the ordinary ken, that those who make its literature are not 
even popular curiosities. Of the great throngs of people that will 
accept the courteous invitation of this publishing house to inspect their 
artistic printing and binding, all will possess a considerable acquaint- 
ance with the authors of general literature above named, but not one 
out of ten of them will be able to name the judges of the Supreme 
Court of the United States, or to explain in any intelligent manner the 
difference between the jurisdiction of the circuit and the district courts 
of the United States, or whether or not those courts are the same 
courts. Nor will they be able to give any idea of the boundaries 
between the Federal and State judicial power, or (in short) of the line 
at which State power ends and Federal power begins. And of course 
they will neither know nor care anything about law-writers. 


Tue Home Rute Bitt.— We have hitherto had little to say in these 
columns about Mr. Gladstone’s Home Rule bill, for the reason that it 
involves political rather than legal considerations, and for the further 
reason that it relates to a question of internal government and economy 
which is to be decided, it may be assumed, by the electors of Great 
Britain and Ireland through their representatives in Parliament, and 
about which foreigners should not be officious. It is their business, 
and not ours. But perhaps the observation may be permitted that nine 
out of ten intelligent Americans are in sympathy, in a general way, in 
the effort which Mr. Gladstone and his followers are making to estab- 
lish in Ireland what we call ‘‘ local self-government.’’ We cannot 
understand why local autonomy is not in that country as consistent 
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with imperial integrity as with us. We cannot understand why the 
establishment of a parliament at Dublin should threaten the disruption 
of the British empire, in view of the fact that the little Isle of Man has. 
its own parliament, and is one of the most loyal portions of that 
empire. On the other hand, it seems to us that, what is called ‘*‘ Home 
Rule’”’ in Ireland would largely do away with the present sources of 
irritation, and would conduce to loyalty and patriotism on the part of 
the Irish people. We look on as curious and friendly spectators, and 
it does not become us to obtrude our advice upon our transatlantic 
brethren with reference to a matter which is so peculiarly their own 
affair. 

But it does not escape our attention that this measure, if carried, 
will work a great constituent change in the character of the United 
Kingdom, and that this constituent change will be wrought by a small 
majority of the House of Commons, forcing its opinion upon the House. 
of Lords, which is undoubtedly opposed to it, as the aristocratic and 
educated classes of England generally are. We cannot help noting the 
difference between the majority required to effect a constitutional 
change in Great Britain and in the United States. The American con- 
stitution cannot be amended except with the concurrence of three-. 
fourths of the States, expressed through their legislatures. This, on 
the one hand, secures our constitution from frequent tinkering, and on 
the other hand, it puts it in a straight-jacket and prevents its reforma- 
ation when we have outlived many of its provisions, — notably that 
prescribing the mode of electing the president and vice-president. On 
the other hand, the most profound constitutional change may take place 
in Great Britain through the action of a bare majority of a Parliament. 
that happens to be assembled at any one election, and under conditions 
which may be more or less peculiar to the period of thatelection. And 
what can be done by this parliament, by a bare majority, can be 
repealed by the next parliament, and by a majority equally bare. This 
points to the hopelessness of the immediate establishment of what is 
called ‘‘Home Rule’’ in Ireland. All experience shows that when. 
extreme measures or profound changes are forced through by a bare 
majority, especially against the opinion of the educated classes, the. 
pendulum swings backward at the next election. The political history 
of the English people also shows that the pendulum is continually 
swinging backward and forward between the two leading political 
parties, and in accordance with what is obviously a natural law. By 
the time one party has been in power during the period of the life of a 
parliament, its government has, in the nature of things, made sufficient: 
mistakes, or done a sufficient number of acts which subject it to criti- 
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cism, to overturn it at a succeeding election, unless exceptional circum- 
stances intervene. Besides, those who are in power are always on the 
defensive. They act under a serious responsibility, and are obliged to 
explain and defend their conduct at every step. On the other hand, 
those who are out of power act under no responsibility except the 
responsibility of cavilers and critics. They consume their energies in 
making assaults upon the conduct of those in power. They expose 
every failing; they probe every weak spot; and in that way they create 
a public opinion which, in the course of time, results in handing over 
power to themselves ; and they in turn go out of power in obedience to 
the same law. Mr. Gladstone’s party went into power at the last elec- 
tion by a majority of exactly forty. On several divisions which have 
taken place since parliament assembled, we have noticed that the 
majority for his government went as high as forty-three. This majority 
is, in the nature of things, too slender to effect a constitutional change 
so profound as that proposed by the Home Rule bill; and if the bill 
were passed by this parliament, there is not much room to doubt that 
it would be repealed by the next. 

These considerations seem to justify the position of a good many of 
the opponents of this bill, which is that the House of Lords is justified 
in rejecting it and forcing a second appeal to the country, after the 
details of the bill have been disclosed, and when the electors can dis- 
tinctly see what is proposed. At the last election they could only see 
it in a vague and general way. Mr. Gladstone studiously and wisely 
declined to enter into any details of what might be attempted by a 
possible government. The general issue was clearly stated, which was 
that the people of Ireland had the right to a similar measure of self- 
government to that accorded to Canada and other loyal colonies of the 
British empire, and on that proposition the matter was submitted to 
their votes. 


EnJorntnc THE SunDAY OPENING OF THE WoRLD’s Farr. — When the 
application was made to the Federal judges at Chicago to enjoin the 
Sunday opening of the World’s Fair, lawyers had a natural curiosity to 
learn on what ground of equity jurisdiction the right to such an injunc- 
tion could be vested. The only kind of nuisance with which courts of 
equity have ever dealt under the established principles relating to that 
system of remedial justice, outside of statutes directly conferring upon 
them the power, have been purprestures of public highways and naviga- 
tion. Outside of that and one or two other possible exceptions, equity 
has nothing to do with matters of crime or with the enforcement of 
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governmental police regulations. If then, they put their injunction on 
the ground that they were enjoining the violation of a contract, the 
answer to that is, that courts of chancery have never asserted jurisdic- 
tion to enforce, by the negative means of injunction, the specific per- 
formance of contracts, except to protect pecuniary and proprietary 
rights. 

On the other hand, some of the arguments made by the advocates of 
keeping the fair open on Sunday were plainly fallacious. One of these 
was, that so much of the act of Congress as imposed the condition of 
Sunday closing upon the grant which it made, was a violation of that 
clause of the Federal constitution which forbids Congress to make any 
law respecting the establishing of religion, or prohibiting the free exer- 
cise thereof.! To suppose that to attach such a condition to a grant of 
money amounts to a law respecting the establishment of religion or pro- 
hibiting the free exercise thereof, is an- argument which does not rise to 
a very exalted level. It requires noanswer. Another argument of the 
same kind is, that no religious test shall ever be required as a qualifica- 
tion to any office or public trust under the constitution of the United 
States. But does an act of Congress which says, ‘‘ We will give you 
five million silver half dollars to assist in your World’s Fair, but only on 
the condition that you shall keep it closed on Sunday,”’ establish any 
religious test as a qualification to any office or public trust under the 
United States? Such aproposition is almost too childish to put in print. 

It does, however, remain true that it is outside of the power of the 
Congress of the United States to establish any police regulations, relat- 
ing to Sunday or otherwise, within the State of Illinois, except possibly 
so far as concerns the opening and closing of the public offices of the 
United States, and except in those places over which Congress has 
exclusive jurisdiction. The whole power over the subject of religion is 
left to the State governments, to be acted upon by their own sense of 
justice and State constitutions.? But if this act of Congress is valid as 
a police regulation, then the violation of it is a public nuisance for 
which an indictment would lie at common law. But suppose a grand 
jury of a United States Circuit Court should bring in such an indict- 
ment— would not every lawyer in Chicago shake his sides with 
laughter? This shows the folly of considering it in the light of a gov- 
ernmertal police regulation, the power to make which rests alone in the 
State of Illinois. Then it can only be dealt with on the footing of a 
private contract, and an injunction cannot go to enforce specific per- 
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formance of a private contract, except on the ground of irreparable 
injury which cannot be adequately compensated in an action at law. 
Now, what injury, irreparable or otherwise, does the United States, in 
its political capacity, suffer from the World’s Fair being kept open on 
Sunday? Or what benefit can possibly accrue to it in its political 
character from the World’s Fair being closed on that day? In either 
event not a dollar is added to or taken from its revenues, while with 
the managers of the fair it may be the turning point between solvency 
and insolvency. And with questions of morality and religion within 
the body of one of the States, Congress has no more to do than the 
Parliament of Great Britain, except so far as its own agencies are con- 
cerned. It may, of course, say that letters shall not be delivered in 
Chicago, or that the courts of the United States shall not sit on that 
day, or that the post-office shall be closed on that day, or even that the 
mails shall not be carried on that day. Undoubtedly it may deal with 
its own agencies as it sees fit; but at that point its power to prescribe 
police regulations stops, and the power of the State begins. 


First Copicm, To THE ABove. —The first codicil we will have to 
add to the above, will be a reference to a decision of Judge Philip Stein, 
one of the newly elected judges of the Superior Court of Cook County, 
in Chicago. Judge Stein, prior to his election, was the junior member 
of the famous law firm of Moran, Krause, Mayer & Stein. Judge 
Stein is of Hebrew extraction; and therefore it was natural that he 
should have ventured to doubt the proposition that Christianity is a 
part of the law of the land,—a proposition which is demonstrably 
the veriest rubbish. If christianity is a part of the law of the land, 
what kind of christianity is it? Is it Catholic christianity, or Pres- 
byterian christianity, or Unitarian christianity, or Mormon chris- 
tianity? Clearly, if christianity is a part of the common law of 
England, it is Church of England christianity ; but would any religious 
zealot have the hardihood to assert that Church of England christianity 
is a part of the common law of the United States? By no means. 
The christianity which is a part of the common law of the United 
States, is, in the assumption of each sectary, my particular doxy. 
The learned judge is reported to have dealt with this branch of the 
question as follows: 


‘This is a Christian nation,’’ says the intervening petitioner, and “ Chris- 
tianity,’’ say his counsel, ‘‘is a part of the law of the land;’’ and therefore the 
injunction shoukd not be granted. The truth of this proposition, from a legal 
stand-point, is not beyond doubt, but conceding its correctness, the consequences 
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predicated thereon do not follow. In the “Bill of Rights,” being art. 2 
of the constitution of Illinois, the people of the State have declared: “ The 
free exercise and enjoyment of religious profession and worship, without dis- 
crimination, shall forever be guaranteed; and no preference shall be given hy 
law to any religious denomination or mode of worship.’”’ But irrespective of 
the constitutional provision, grave difficulties present themselves as soon as it 
is sought to enforce practically the doctrine that the Christian religion isa part 
of our law. There is a well-known Christian sect, the adherents of which be- 
lieve that Saturday, and not Sunday, is the proper and rightful day of rest and 
worship; and even among those who regard Sunday as the proper day there 
are serious differences of opinion as to the manner in which it should be kept. 
In this, as in other countries, there are millions of professing Christians, mem- 
bers of churches and congregations, who see no wrong in taking recreation on 
Sunday. Indeed they welcome it as a day on which, in addition to religious 
worship, they have time to breathe the fresh air of the parks and the country, 
to listen to the sounds of song and music, and to view and admire the master- 
pieces of sculpture and painting. Even if christianity be embedded in the 
law (which, I repeat, is not free from doubt), yet it by no means follows that 
the Christian religion, as practiced by very large numbers of its devout believ- 
ers, requires the fair to be closed on Sunday. 


Other arguments were put forward by counsel and answered by him 
in his opinion, which we find published in the Chicago Legal News for 
June 3d, but they are not worth mentioning. The case was brought 
before the learned judge in a peculiar form. The people prayed for an 
injunction against the South Park Commissioners and the directors of 
the Exposition, to restrain them from closing the South Park, and more 
particularly the Fair Grounds on Sundays. An intervening petitioner 
named Howard, came in and asked for an injunction restraining the 
directors of the Exposition from opening the fair on Sundays. In re- 
gard to the case made by the original bill, the learned judge held that, 
under the act of the legislature, the commissioners had a right to make 
such regulations as were reasonable. The court was not in a position 
to determine whether the resolution to open the fair on Sundays was or 
not, a reasonable exercise of their powers. Then, as to the case made 
by the intervening petitioner — he was a mere stockholder, and had no 
standing in court, any more than any other citizen had. The learned 
judge does not seem to have gone into the copious learning, — most 
of it of modern date, —showing the circumstances under which courts 
of equity will and will not open their doors to stockholders for the 
purpose of enjoining breaches of trust committed by the directors. If 
he had gone into that branch of professional learning, he would have 
made it appear that courts of equity never aid individual stockholders 
where they can get redress through ordinary corporate action, and not 
then except where they present a strong and present case of overruling 
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necessity. "There must be a breach of trust, in progress or impending, 
so mischievous as to work very substantial injury to the complaining 
stockholder ; and courts of equity do not launch the extraordinary writ 
of injunction on merely sentimental grounds. And this principle that 
courts of equity do not issue injunctions out of mere sentiment is an 
answer to all the twaddle that has been put forth on the subject. 


Seconp Copici, To THE ABove. — We must now, at a later date, add, 
by way of a second codicil, the statement that since the foregoing was 
written, we find in the Chicago Legal News for June 10, the opinions of 
the three Federal judges, who sat in the case, a majority of whom 
awarded an injunction against the managers of the Exposition, pro- 
hibiting them from opening it to the public on Sunday. The opinions 
were all delivered orally. Mr. Circuit Judge Woods and Mr. Circuit 
Judge Jenkins delivered opinions in favor of granting the injunction, 
and Mr. District Judge Grosscup dissented. Mr. Circuit Judge Woods, 
who spoke first, reviewed the legislation bearing upon the question, and 
concluded that the United States was substantially in the possession of 
the fair grounds, and that it had the right to protect its possession. 
He dwelt upon the fact of the passage of the act of Congress, granting 
to the commission the five million souvenir fifty cent pieces, and he 
maintained that in the subsequent act, under which the United States 
seized, or rather retained, $570,880.00 in value of these coins, the gov- 
ernment had not broken its contract with the commission. Then his 
view seems to have been that the government, having performed its part 
of the contract, had the right to the aid of the court of equity to have 
the other contracting party comply with, or specifically perform, the 
condition named in the contract upon which the grant was made, which 
was the condition that the commission should adopt a regulation for 
closing the fair grounds to the public on Sunday. Upon the question 
of the right of the government to seek relief in a court of equity, he 
is reported to have said: 


There is no want of equity in the government’s position. That results from 
what I have already said, if I am right inthese views. The government has an 
interest in this matter, because it has possession of the grounds and for other 
reasons. The only question is the question of the jurisdiction of the court. 

If the government has possession, as I claim it has, then it has a right to 
protect its possession. It is not an enforcement of a criminal provision; of 
course if there were a criminal law involved, it is well understood that equity 
‘could not be invoked to enforce it. The government, in my view, has the same 
Tight to protect its possession and its right to regulate the occupation of those 
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grounds that it has of this building; its title is temporary, its possession is 
temporary, but for the time being it has the same right there that it has here. 

But there is another ground —it was urged in argument, and I think is con- 
clusive — on which the government has a right to seek relief in a court of 
equity. Treating the government as not having possession of the ground, it- 
has made a donation —in my judgment it has made numerous donations, but 
it has made one in form to this charitable enterprise, to this educational enter- 
prise. It has made it upon a condition, and the government, just as would any 
private individual making such a gift, has the right to come into equity to have 
the condition enforced. 


Mr. Circuit Judge Jenkins followed, in an opinion somewhat in the 
same trend, but he placed the ground of equitable jurisdiction upon the 
proposition that Congress had made a grant toa public charity, and 
that courts of chancery have, historically, inherent jurisdiction in 
such cases, to prevent the donation from being deflected from the pur- 
poses of the grant, and to enforce the conditions of the grant; and he 
reached the conclusion that this appropriation of five million souvenir 
fifty-cent pieces, was a gift to this local corporation upon a condition, 
and that a court of chancery was authorized to see to it that the condi- 
tion of the gift was enforced and observed. He also took the view that 
the government had done nothing inequitable, in such a sense as pre- 
vented it from maintaining a suit in equity to enforce the performance 
of the condition. : 

Mr. District Judge Grosscup dissented, taking generally the view that 
the United States, in seizing under the later act of Congress, 1,140,000 
of these coins, had broken the engagement, and had done an act which 
deprived it of any standing in a court of equity, to enforce the condi- 
tion under which the grant was originally made. 

This is the barest statement of all the grounds on which the learned 
judges proceeded, and we recommend the reading of their opinions for 
fear that this statement may possibly do injustice, in some respects, to 
their several positions. With regard to the proposition put forward by 
Mr. Circuit Judge Woods, that a contract had been made between the 
Congress of the United States and the local corporation, and that the 
United States had a right to the aid of the court of equity, to enforce 
the contract, it will again occur to every lawyer acquainted with the 
system of equity, that a specific performance of contracts is only 
granted on the theory and principle of protecting pecuniary rights, 
and that it is never granted on the theory and principle of protecting 
theoretical or sentimental rights, or of enforcing public police regula- 
tions. Broad minded judges should have looked at the very essence 
and substance of the thing, and that was to inquire simply, whether 
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the United States had a standing to ask for the aid of a court of equity 
for the purpose of enforcing a public police regulation, securing the 
observance of what is called the Sabbath day, in a certain manner, at 
acertain place. We say that there is no precedent for the enforcement 
of police regulations of this kind by the writ of injunction, except in 
the State of Kansas, where it has been inaugurated by a constitutional 
amendment, and in the State of Iowa, where it has been inaugurated 
by statutes, which are unconstitutional invasions of the right of trial by 
jury, but which the judges of that State, elected by the party which 
enacted the statutes, bowing and cringing before the popular clamor, 
have held to be constitutional. Outside of that, there is absolutely no 
precedent — certainly no respectable precedent —for appealing to a 
court of equity for the purpose of enforcing a police regulation, public 
and governmental in its character. It is simple nonsense to drag 
financial and commercial considerations into such a discussion. Those 
who sought the injunction were not proceeding on any idea of protect- 
ing any pecuniary right of the government. The government would 
neither gain nor lose a cent by the decision of the question either way. 

The only plausible ground upon which the injunction can be 
supported, is the ground stated by Mr. Circuit Judge Jenkins in his 
opinion, that the grant made by Congress was a donation to a public 
charity, and that the jurisdiction of a court of equity, has always 
existed to prevent breaches of trusts of this character. There is cer- 
tainly force in that position. If the Congress of the United States 
have said to a private corporation promoting a public charity, consist- 
ing of a great exhibition, educational in its nature, and there is no 
substantial ground to doubt that it isa public charity: ‘‘ We will make 
you a certain grant, but upon condition that this educational institution 
is kept closed on every Sunday,’’ when the grant was accepted, it was 
necessarily accepted on that condition, and it does not seem to be any 
strain of equitable principles, to hold that a court of equity may enjoin 
the grantee from committing a breach of that condition. But upon 
this question we are willing to hear the views of our learned readers. 


Tue Extrapition TREATY witH Russia. — For several months a great 
deal has been said in the public press about a treaty for the extradition 
of fugitives from justice between the United States and Russia, which 
is said to have been ratified by the Senate at its last session just prior to 
the date of the inauguration of President Cleveland. Some of the news- 
papers have published what they claimed to be extracts from the treaty, 
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but the authenticity of those extracts has been nowhere established, so 
far as we are aware. The Russian government is said to have an- 
nounced its ratification in April, but it is not published with the acts of 
the last session of Congress. Rumors of such a treaty having been sent 
to the Senate have been current from time to time during the last seven 
years. Having become thoroughly satisfied, partly from general read- 
ing, and partly from travel and observation in Russia, that the time had 
not yet come when the United States could rightfully enter into a treaty 
of extradition with the czar, we wrote to a senator of the United States 
to inquire whether such a treaty was pending before the Senate, and 
to obtain information of its contents. We received a polite but evasive 
reply, stating that when treaties were sent to the Senate they were gen- 
erally referred to the committee on foreign relations, and that there was 
an implied understanding of secrecy on the part of all senators until (in 
ease of ratification) the treaty should be officially published. It was 
also stated that it had been charged ina New York paper (presumably 
the Worvid), that such a treaty had been sent to the Senate, and was 
pending before that body. We felt an assurance of the fact that such 
a treaty had been sent tothe Senate sufficiently strong to warrant us in 
protesting against its ratification in these columns.! 

That protest was based upon certain well-known facts with regard to 
the character of the Russian government and Russian officials. That 
government is nakedly a vast and thoroughly organized conspiracy 
against its own citizens. The machinery of the conspiracy consists of 
a police scattered over the empire, numbering about forty thousand 
officials, organized into ranks and grades very much as an army is organ- 
ized. It presents a tyrannical succession, from the chief of the entire 
organization in St. Petersburg, to the ispravnik, who rules with despotic 
sway the small community, interfering with the most minute matters. 
Its authority is supported, in case of necessity, by a standing army of 
more than a million men. 

There is no parliament — no form of representative government; the 
people have no voice in the government in any respect whatever. 
There is therefore no means of public inquiry into official abuses, such 
as takes place in England and in every country having a free legislature. 

There is no right of petition — no right to apply to the head of the 
government for redress of grievances, such as was conceded to our 
ancestors, chiefly through the efforts of Sir Edward Coke, nearly three 
hundred yearsago. On the contrary, a petition must be sent up through 
an official channel, precisely as would be the case if_a private soldier in 
our regular army were to presume to send a petition to the president of 
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the United States as commander-in-chief of the army. He would be 
obliged first to deliver it to the captain, or other commanding officer of 

his company. He, in turn, would forward it, with his indorsement (if 

at all) to the commanding officer of the battalion, regiment or post. 

He, in his turn, would send it to the commanding officer of the brigade ; 

he to that of the division; he to that of the corp or department; he to 

the adjutant-general or secretary of war, and he to the president. 

In our army a respectful petition by a private soldier, addressed to the 

president, might possibly be forwarded through all of the successive 

officials, receiving their successive indorsements, and ultimately reach- 

ing its destination. It might, and it might not. But in Russia it is 
almost certain that the petition of a citizen complaining of any griev- 

ances of local administration would never be forwarded; but, on the 
other hand, it would be treated as a libel against the officer complained 
of, and the petitioner would be marked out for private vengeance in the 
form of police persecution. 

What police persecution can do under such a government can- 
not be understood without the statement of some additional facts. 
There is no liberty of the press. The unsuccessful petitioner 
would never dare to appeal to public opinion through the medium 
of the newspapers, and if he should attempt to do so, no editor 
would dare publish his appeal. And if an editor could be found 
who should dare to publish it, it would be suppressed by the cen- 
sorship of the press; for it must be understood that the suppression of 
knowledge and the defrauding of the public judgment is an essential 
part of the machinery of this despotic government. A vast press cen- 
sorship exists throughout the empire, whose malice is only surpassed 
by its ignorance, incompetency and stupidity. Several of the works of 
Count Tolstoi have been reprinted in this country, with those portions 
exhibited in brackets, which were eliminated in Russia by the press 
censorship. We defy any intelligent man to read these books, upside 
and down, forward and backward, through and through, again and 
again, and then to say that he has been able to discover any intelligent 
principle of exclusion or elimination on which the press censors 
proceeded, except the principle of being bribed by the publisher to get 
interference. Even if this censorship were honest, its irregularity and 
incompetency will be understood when it is stated that a book will be 
parceled out among several readers, perhaps a hundred pages given to 
each, and that each one, without understanding the general context, 
will eliminate from his segment those portions which he considers 
dangerous, according to some theoretical rule or standard prescribed 
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by superior authority. But, notwithstanding its irregularity, incom- 
petency, ignorance and corruption, this censorship exerts its power in 
such a way that no one dares to say anything against the government, 
or against any officer connected with the government, from the highest. 
to the lowest.! 

Another circumstance which gives more rein to police persecution 
consists of the fact that in the Russian law, or Russian judicial system, 
there is no writ of habeas corpus. On the contrary, there is a secret 
official process, known as the administrative process, by which suspected 
persons, against whom nothing can be proved, are seized in their beds 
at night by the police, and hustled away to no one knows where. In 
many cases their nearest friends never know what becomes of them. 
Many of them are known to go to the Siberian mines, there to be im- 
prisoned under a designation which would be translated by calling them 
the ‘‘ administratives.’’ If any trial follows this official seizure, it is a 
secret inquisition where the accused has not the aid of his friends, or 
any means of defense whichcharacterizes a fair criminal trial. 

A third circumstance is, that there is no jury trial in Russia in crimi- 
nal cases. That mode of trial was, we believe, introduced with many 
other reforms by the unfortunate Alexander the Second, but it was 
abolished in 1887, if we remember the date rightly, by an imperial 
ukase. On the contrary, what might be expected in a government 
essentially military, where there is no such thing as popular right — the 
ordinary mode of trial of political offenders is usually by a court- 
martial. This trial is conducted in secret before a number of military 
officers. The accused can only be defended by a military officer 
detailed for the purpose, and such a defense is necessarily, and in fact, 
formal and perfunctory. 

Again, every person residing within the dominions of the czar, be he 
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subject or alien, must have a passport of identification. By means of 
this passport system every man, subject or alien, is spotted, tracked 
and watched. When a traveler enters a hotel or boarding-house, he 
must deliver his passport to the proprietor, and the proprietor must 
send it to the police, and the police must keep it until it is demanded 
of them, when it is returned to him, but not without the exaction of a 
fee for the service (?) thus rendered him. A man who has incurred 
the ill-will of the police —in what way or to what extent we cannot 
precisely state,— gets what is called a ‘‘ wolf’s passport; ’’ that is to 
say, a passport designating him as a special object of police supervis- 
ion. A Russian subject might better be in almost any species of exile 
than to attempt-to live in his own country with such a passport. His 
position is worse than that of a man who had suffered excommunication 
from the church during the middle ages. He is marked out as an ob- 
ject to be shunned and abhorred. There is for him no balm in Gilead; 
no locus peenitentice. 

What renders all this worse is that the borders of the Russian empire 
are prison walls to every subject of the czar therein, except those whom 
he chooses to allow to escape, that is, to emigrate, and those whom he 
chooses forcibly to expel. No man, subject or stranger, once in 
Russia, can get out of it without at least the formal permission of the 
police. When the writer concluded his travels in Russia and demanded 
his passport at Warsaw, he was first obliged to write on it the name of 
his father, and the baptismal name of his mother, ‘‘ in order to comply 
with the formalities required by the police.’’ Not only can no subject 
of the ezar leave the czar’s dominions without official permission, but 
it is a criminal offense to advise any subject of the czar to emigrate. 

At the head of this vast system of military despotism is the czar. 
He does not get his authority from his people. He does not ask their 
permission to do anything which may affect their rights, however griev- 
ously. He gets his authority from above. Heis the divinely appointed 
representative of God. This idea he persistently forces upon a mass of 
people whose intelligence is defrauded by a press censorship. God is 
the Great Father, and he the “ Little Father.’’ So nearly is he equal 
to God, that the two names are continually mentioned together. 

Such the government, such the administration of justice to which 
the president and Senate of the United States have agreed to surrender 
escaping fugitives for trial, or for punishment without trial. The des- 
potism against which our ancestors drew sword, and from which they 
conquered their independence, was liberty itself, in the largest sense, 
when compared to this. In point of liberty and public right, the 
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Russians are not at this hour as far advanced as our ancestors were in 
the time of the Tudors. When we conquered our liberty from Eng- 
land, we entered into an implied covenant with struggling humanity 
in every clime, that, if we could not aid them, at least we would not . 
aid their oppressors. By this treaty we violate that covenant as 
against those who, in Russia, are struggling for liberty, and we violate 
it in a profound degree. We become aiders and abettors of the kind 
of criminal administration above described. It is a most cruel blow 
delivered against those enlightened Russians, who are secretly agitating 
(for they cannot agitate openly) in favor of liberty and better govern- 
ment; and it is the more grievous as it is delivered from a friend from 
whom they had the right at least to expect sympathy. When the great 
American republic, based as it is upon universal suffrage, enters into 
such a treaty with their persecutors they may well exclaim, et tu, 
Brute ! 

What renders the act more questionable is, that the time when the 
ratification took place was such as to give color to the assertion that, 
in ratifying it, the Senate of the United States had elected to barter 
human liberty for a few thousand seal skins. An arbitration, adjudg- 
ing conflicting claims in respect to killing seals in Behring sea, was 
about to take place at Paris, under the presidency of a French noble- 
man, whose government and people were known to occupy a sympa- 
thetic attitude towards Russia, and it was supposed to be important to 
conciliate the good will of France through the latter country. A treaty 
which had slumbered for seven years in the archives of the senate 
committee on foreign relations, was thereupon taken up and ratified, 
and the president who had the courage to send it to the Senate has not 
as yet had the courage to publish it officially; for we look in vain to 
find it inthe volume just issued, which contains the acts, the resolu- 
tions and the treaties that went into effect during the life of the Con- 
gress of 1892-93. 

As soon as the statement went forth that it had been ratified, the 
newspaper press, without respect to party or creed, delivered itself 
unanimously and vehemently against it. We have read a hundred 
editorials against it, culled from newspapers published in all parts of 
the country, and not a single one in favor of it. Those journals which 
are the most extreme in their conservatism have been among the 
most vigorous in denouncing it. We have never heard a breath uttered 
distinctly in its favor. The public opinion of the American people is 
unanimously against it. If it could be submitted to a vote of the 
people, not one per cent. of the votes would be recorded in its favor. 
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No senator who voted in favor of its ratification dares confess the fact 
to his constituents. His public life would be at an end if their atten- 
tion were properly drawn to it. One or two journals, who are in favor 
with that great corporation which has the monopoly of killing seals on 
the Prybiloff islands, while admitting that it ought not to have been 
ratified, offered some words of palliation. They have pointed out 
that it does not, by its terms, extend to political offenses; but they 
have failed to add that it is perfectly consistent with what is known of 
Russian official methods to trump up a charge of robbery_or murder 
against a man in order to secure his extradition, for the purpose of 
punishing, not of trying him, for some political offense. 

They have also challenged objection to that clause of it which is to 
the effect that an attempt upon the life of the chief of the State of 
either country, or of any member of his family, should not be deemed 
a political offense. It is undoubtedly true that we are under a duty, 
such as any friendly power owes to every other, of surrendering to the 
government of Russia any person known to have made an attempt upon 
the life of the czar, or upon that of any member of his family ; for his 
life is as much entitled to protection against assassination as is that of 
any one of his subjects. Nor does it comport with the policy of any 
country governed by law and adhering to the maxims of humanity and 
justice, to make itself a place of refuge for murderers and assassins, or 
the cesspool of escaping criminals. Nor is it an unjust conclusion that 
an attack upon the life of the chief of a State, even in a despotic 
government, ought to be taken out of the category of political offenses. 
If the dynastic history of Russia were searched, it would probably be 
discovered that, within the historic period of that country, a majority 
of its rulers have died by violence or poisun. But this has not served 
to reform their government, or their administration of justice ; or to 
give the ballot, or the right of petition, or trial by jury, or the writ of 
habeas corpus, to their people. It has not only not had that effect, but 
it has had no tendency in that direction, any more than the assassina- 
tion of a Roman emperor had a tendency to establish public liberty in 
Rome. Assassination is not a weapon of liberty, but of despotism. It 
is wickedly, cruelly undiscriminating, and even insane. It often 
singles out the noblest men for its victims. It put an end to that czar 
of Russia, who, against the protests of his nobility, liberated twenty-one 
million of serfs. For this act of humanity an attempt was made upon 
his life in his ancient capital, and one of the grandest Christian edifices 
ever reared is built upon the spot where the attempt was made and 
frustrated. The present czar, though more reactionary, so to speak, 
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than his late father, is equally a well-meaning man. He could not 
reform at one stroke the official methods of his empire if he would. He 
probably has less real liberty than any ordinary American citizen. If he 
stands still, the bombs of the nihilists are ready to be thrown against 
him from a secret hiding-place. If he advances in any work of reform, 
the daggers of his nobility are pointed at him in the dark. A success- 
ful attempt upon his life would have no more tendency to give liberty 
to Russia than did the assassination of his father. It would work no 
more in the direction of political reform than did the assassination of 
Lincoln or Garfield. 

At the same time it is not mentioned by the apologists of the treaty, 
that the possession of a revolutionary document is liable to be construed 
in a Russian court-martial as an attempt upon the life of the czar. 
And they fail to note that a young man was capitally punished in Kiev, 
not long since, for an attempt upon the life of the czar, which attempt 
was proved by no other evidence than by finding on his person a revo- 
lutionary document. 

What may be construed as an attempt upon the life of the czar may 
be judged by the following Russian statute, the authenticity of which 
is vouched for by Mr. Kennan in an article in the Forum for May: 


Every evil intention and criminal action against the life, the health, or honor 
of the emperor, every designto * * * limit his rights, or to do violence to 
his sacred person, shall subject the individual guilty thereof to deprivation 
of all civil rights and the penalty of death. Evil intention * * * shall 
be regarded as an actual crime, not only in cases where the guilty person 
has attempted to carry his intention into effect, but where he has * * * 


orally or in writing, by thought, proposal, or in any other way, entered into 
preparations looking thereto. 


Under these circumstances we cannot enter into a formal engagement 
to surrender fugitives from justice of that country, upon the mere 
official representation, coming from that country, that the fugitive has 
made an attempt upon the life of the czar or some member of his 
family. We must reserve to ourselves the liberty of dealing with the 
question, when it arises, in the spirit of comity which becomes a friendly 
nation. That spirit of comity requires that, before making such a 
surrender, we shall have good reason to believe that the offender, in fact, 
made such an attempt, and that he is not to be capitally punished upon 
such a charge, merely because he has written something in behalf of 
public liberty, or because some document in that behalf has been 
found on his person. 


Moreover, it has been pointed out that, under this treaty, the ren- 
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dition of every fugitive from the justice of Russia will become obligatory, 
no matter what may be the nature of his offense. Among the crimes 
for which each government agrees to make rendition is the crime of 
forgery. But we have pointed out that every person in Russia must 
have a passport, and that no person can emigrate without official per- 
mission indorsed upon his passport. The forgery of a passport, or of 
such an indorsement upon a passport, thus becomes absolutely necessary 
to enable any one to escape from Russia. Without resorting to this 
means he cannot escape the sleuth hounds who may be pursuing him to 
arrest and exile him under administrative process. Without it he can 
not escape those who are pursuing him to arrest him and try him by 
court-martial and execute him for an attempt on the life of the czar, 
upon no other evidence than a political pamphlet found on his person 
or in his residence. It is well known that foreign treaties of extra- 
dition are executed merely in accordance with official forms. If the 
documents, on which extradition is demanded, are formal, the author- 
ities making the rendition do not look beyond them. They do not 
assume to inquire into the merits. They give full faith and credit to 
everything where the requisite forms have been complied with. In the 
case of every escaping subject of the czar, no matter what the accusa- 
tion against him may be, he must have been guilty of forgery, or of 
participation in the crime of forgery, in order to effect hisescape. And 
the execution of the treaty, according to its terms, will, therefore, 
result in the rendition of every person demanded by Russian officialism 
as a fugitive from justice, no matter what the charge against him may 
be. 

But the supposed fact of the ratification of this treaty draws public 
attention, in the sirongest degree, to the inquiry, what is a treaty? 
What kind of a law is it that, in a free country, based upon universal 
suffrage, is enacted without the knowledge of the mass of the electors, 
and contrary to their universal sentiment? The constitution of the 
United States answers the inquiry in the following language: ‘ All 
treaties made, or which shall be made under the authority of the United 
States, shall be the supreme law of the land; and the judges in every 
State shall be bound thereby, anything in the constitution or laws of 
any State to the contrary notwithstanding.’ 

Here then, is a law, enacted in secrecy, which turns the American 
people into the slave-hunters of Russia; which makes us particeps crim- 
inis with a government which is a conspiracy against its own subjects ; 
which puts us in league with official methods which we abhor; which 
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turns us against every man in that vast empire who actively aspires for 
the liberty of his country. And this Jaw overrides all our State laws 
and constitutions. Every bill of rights in every State constitution sinks 
beneath it. Every writ of habeas corpus is waste paper before it. A 


law enacting that we should thus join hands with Russian official - 


despotism, has been made,— secretly, it is true, but nevertheless it has 
been made,—‘‘ the supreme law of the land.’’ This circumstance 
presses upon the public mind in the very strongest degree, the question, 
whether there is any propriety in time of peace, in any treaty with any 
foreign government being kept under the seal of secrecy until it is 
ratified and published. 

There are many cases,— notably the case where the Senate passed 
upon nominations to public offices made by the president,— where it is 
expedient to go into what is called ‘‘ executive session,’’— that is, to 
go into a session with closed doors, because of the personal nature 
of the investigations about to be made; and because of the necessity 
of the utmost freedom in making disclosures of a personal nature 
affecting the candidates, the making of which may be necessary to the 
public interests, and which would not be made by prudent men in 
public. But when it comes to the enacting of a law, in a period 
of profound peace, and especially of a law of such a paramount char- 
acter that it overrides all State constitutions and laws, there is abso- 
lutely no excuse for this seal of official secrecy. If senators spoke and 
voted in the public hearing, and in the public view, such a treaty as 
this could never be ratified. In what we have said upon this subject, 
we cannot be accused of any political prejudice or bias, since public 
opinion, among all parties, is unanimous in condemning this treaty. 
Nor can it be forgotten that, if it was ratified by a republican Senate, 
it was sent to the Senate by a democratic president and a democratic 
secretary of State. So far as is at present known, only two Americans 
can now be held officially responsible for it. One of those men again 
holds the office of president of the United States, and the other is our 
minister at the court of St. James. 


OsrrvaRY OF THE Proression.— Hon. William E. Niblack, formerly 
of the Supreme Court of Indiana, died at Indianapolis on the 7th of 
May in the 71st year of his age. He was a conspicuous figure both 
in the political and judicial history of his State. He had been 
appointed to the circuit bench by the governor and afterwards elected 
to that office; and still later, in 1857, he was elected to Congress and 
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served in the 35th, 36th, 39th, 40th, 41st, 42d and 43d congresses, and 
always exercised a strong influence and held positions on important 
committees. In 1876 he was elected a judge of the Supreme Court 
of Indiana, and was re-elected in 1882. On the expiration of his term 
of office he engaged in the practice of the law at Indianapolis. 
- - + + Hon. Van H. Higgins, of Chicago, died of heart failure at 
Darien, Wisconsin, on April 17th. He was born in Genesee County, 
New York, in 1821, went west when a young man, taught a district 
school —as a good many beginners in the law have done — studied law 
and began to practice in St. Louis in 1844, but removed to Galena in 
1845, and in 1852 went to Chicago and there established himself in the 
practice of the law.. In 1858 he served a term in the legislature. The 
following year he was elected a judge of the Superior Court of Chicago. 
In 1865 he resigned and went into the practice of the law with Leonard 
Swett and Col. David Quigg. In 1872 he left that firm and became 
president of the Babcock Manufacturing Company. In 1876 he retired 
from that position and became financial agent of the Charter Oak Life 
Insurance Company for the western States. Since 1880 he has been 
president of the National Life Insurance Company of the United States. 
He was one of the wealthy men of Chicago. He was senior member of 
the law firm of Higgins & Furber, owned large holdings of real estate 
in Chicago, including Hooley’s theater, the New Columbus building, 
the National Life Insurance Company’s building, and many other 
buildings. He was also president of the Fidelity Safe Deposit Com- 
pany, and had large interests in Rosehill Cemetery. In fact, he seems 
to have been even more of a money-getter than a lawyer, and in all 
relations, his career was honorable. 


Crank Lecistation. — An illustration of the crank measures that are 
introduced (and sometimes passed) by the State legislatures, is found 
in an act introduced in the Illinois House of Representatives providing 
that marriage licenses shall be issued only to persons who can read and 
write, who are sound in body and mind, and who can furnish satisfac- 
tory evidence that they, if males, are engaged in some honorable em- 
ployment from which they derive a sufficient income to support their 
wives. There are laws of that kind in some of the German States, in 
so far as the question of sufficiency of income to support a wife is con- 
cerned; and the result of such laws is that men and women, prohibited 
from marrying lawfully, ‘‘ take up’’ together, as our negroes used to 
do in slavery times, and raise families of illegitimate children, and such 
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unions are regarded in the German village as unfortunate rather than 
criminal. Another Illinois Solon introduced a bill prohibiting men 
from working more than eight hours aday. In the meantime, Gover- 
nor Altgeld, in his message to the legislature of that State, was forced 
to deplore the fact that the method of administering justice in that 
State did not ‘‘command the entire confidence of the public.’’ This 
was due to the fact that, with the present machinery, litigation was so 
prolonged and rendered so uncertain, without regard to the merits of 
the case, that many prudent men felt that they had better relinquish a 
claim and submit to an injustice than to venture into the courts. The 
system was so defective that personal ability could not overcome its 
deficiencies. A bill was introduced in the legislature of Texas, no 
doubt stimulated by two recent spectacles of burning negroes at the 
stake, — amending the law as to excusable homicide, and providing that 
a homicide to be excusable, must take place before the offense actually 
committed by the party killed, except that, for the offense of rape, the 
ravisher may be killed at any time within sixty days of the date of the 
commission of the offense. The bill also provided that it should be 
permissible to prove that the person killed had been guilty of rape 
within sixty days immediately preceding the killing, and that the de- 
fendant knew or had reason to believe that the person killed had been 
guilty of rape within that time. The criminal legislation of a people is 
a very close index to the state of their civilization. 


Remepy FoR Mos-Murper: ConFeRRING ON THE GOVERNOR THE 
Power To Remove Suerirrs FoR NEGLECTING TO DEFEND THEIR PRISON- 
ers. — The St. Louis Republic discusses, in a very intelligent manner, 
the subject of mob-murder in the United States, and strikes the key- 
note when it says that sheriffs must be held responsible for not defend- 
ing their prisoners, and that statutes must be passed conferring upon 
the governor the power to remove them from office for failing in this 
duty. It says: 


Of the nearly seven thousand homicides reported in 1892, 236 were com- 
mitted by mobs, this being an increase of forty-one over the number reported 
for the previous year. This represents an increase of about fourteen per cent 
in a single year—certainly a most regrettable and shameful exhibit. Of the 
persons so murdered 231 were men and five were women; 80 were white, and 
155 were negroes, while only one Indian was reported. The mob murder is the 
most dangerous form of homicide, as it has in it all the elements of cowardice 
and cruelty illustrated in the assassination by lying in wait, and, in addition to 
these, the element of rebellion against the laws and the authority of the State. 
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When a mob attacks a public building for the purpose of murdering a person 
held in ward by the State, it asserts in so doing that justice can be more surely 
administered through anarchy than through any form of government. Either 
we must admit that, and, admitting it, do away with the exceedingly costly 
machinery of government we are paying for under the belief that we cannot 
get along at all except under law, or else we must vindicate the law and make 
it respectable. 

It would be a gross exaggeration to say that law is, as the rule, respectable 
in the United States now. We live with an approach to respectability, it is 
true, but we could not possibly do it at all if we relied on the law alone. It 
does very little for us, because it is not made respectable by enforcement 
against such criminals as those who raise mobs for the purpose of committing 
murder. It is a fact that any scoundrel base enough to spread a false report 
may be able to raise.a mob for the murder of the innocent; and, what is worse, 
it is true that in very many communities it will be possible for such a mob to 
commit its crime without meeting with the slightest resistance or being in the 
least danger of punishment. 

We believe that a remedy for the great wrongs involved in the existence of 
such conditions can be found if a way can be found to hold sheriffs to their 


‘duty. Whenever the sheriff can be relied on to shoot to kill in defense of a 


prisoner or of a public building under his charge, the number of lynchings will 
begin to decline, as the respect for law is thus increased by the demonstration 
of its power to become formidable to those who deny its authority. If it were 
made the duty of the governor to remove every sheriff who allows a prisoner 
to be taken from him, or a public building under his charge to be captured, the 
sheriff would have an incentive to do his duty which he now lacks. If all 
States whose constitutions allow such a law to be enacted will enact it, making 
it incumbent on the governor to make such removals as soon as possible, there 
will be a large increase of the number of mobocrats shot by sheriffs, and with 
it a very marked decrease in the number of jails taken by storm for the purpose 
of murdering defenseless prisoners. 


Tue ADMINISTRATION OF CRIMINAL JUSTICE IN Cuicaco. — The follow- 
ing description of the administration of criminal justice in Chicago is 
from the message of Governor Altgeld, of Illinois, to the legislature of 
that State. It should be added that Governor Altgeld has direct means 
of knowing whereof he speaks, because he is a distinguished citizen of 
Chicago, and formerly held the office of judge in that city: 


Practically there is at present neither magna charta nor bill of rights for the 
poor of our great cities. They have to submit to insult, assault, and false im- 
prisonment, and have no remedy except a suit at law, which takes from three to 
five years and requires time and money to prosecute; so they are practically 
without any remedy. Any man, rich or poor, taken into our higher courts, no 
matter on what charge, can have a jury trial and a full and fair hearing before 
sentence can be pronounced against him, but in the magistrate’s court they 
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deprive him of a jury trial by requiring him to advance the jury fee, which, when 
poor, he cannot do; so he is compelled to submit to anything the magistrate 
may do, which frequently means anything that a police officer may wish to have 
done. In the city of Chicago, where there are a number of magistrates sitting 
at the same time, there are from thirty to fifty men and women tried by one 
magistrate in from one to two hours every day. The proceedings are not under 
the criminal laws as a rule, but fines are imposed, and when these are not 
promptly paid imprisonment follows, just as it would in a case of conviction 
for crime in the higher court. While a judge of a higher court could not im- 
prison a man for an hour without a jury trial, a simple magistrate actually does 
imprison scores every day without a jury trial. During the year 1891 the police 
of Chicago alone arrested and carried to prison 70,550 people, including men, 
women, and children. Of these 32,500 were discharged by the magistrate be- 
cause, in most cases, no offense of any kind was proved; yet these people had 
been arrested, sometimes clubbed, taken through the streets in charge of offi- 
cers, and sometimes kept in prison several days, just as if they were charged 
with murder; and all this not on any charge of crime, but generally at the mere 
discretion of some man wearing the uniform of law. When they finally got out 
they were practically without a remedy for the reason stated. Of the remain- 
ing 88,050, a little over 8,000 were sent to prison for various terms by the mag- 
istrate, because of their inability to pay the fines which had been imposed; and 
nearly all, except ninety of these, were charged with trivial offenses, generally 
simply disorderly conduct. Yet their treatment was the same as if they had 
committed highway robbery, except that in the latter case they would have had 
something like a fair trial. The practice has long prevailed in Chicago and 
other cities of raids being made by the police in the night time, and as many as 
a hundred or more men and women, sometimes only women, arrested and car- 
ried to prison in one night, on no specific charge of crime, but simply at the 
caprice of a policeman. These cases have to be continued till the next morn- 
ing. A bond is generally given, signed by a professional bailor. The justice 
charges $1 for taking each bond and the bailor all he can get for signing it, so 
that it is an exceedingly profitable business for those connected with the so- 
called police court. These so-called raids neither prevent nor punish crime, 
but are simply irritants; and it is a notorious fact that real criminals frequently 
ply their vocation with great boldness at the very time that these raids are 
made, and they go uncaught and unpunished. On the other hand, there are 
many cases in which the police are rendered powerless to suppress crime by 
reason of political intrigue and interference. 


In spite of the summary methods of dealing with persons arrested on 
charges of crime which the governor deplores, Chicago is one of the 
most lawless cities in the Union; and it is notorious that a man cannot 
perambulate its streets at night without risking his life, or at least, his 
purse. If the cumbersome system of trial by jury were introduced in 
its police courts, it would end in practical anarchy. The truth is that 
the only country in the world which can be regarded as substantially 
free from crime,— we refer to the quasi republic of Iceland,— has not 
enjoyed trial by jury within any historic period. 
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An Inrerestinc Lipset Suir: a Literary PIRATE AND 
Tuer By HIS Proper Name.—The Weekly Review says: 


The verdict of the jury in the case of Dr. Funk of the publishing 
firm of Funk & Wagnalls, against the New York Evening Post for libel, 
is significant and welcome to believers in literary property. The plaintiff 
sought to recover $100,000 damages, claiming that he had suffered in reputa- 
tion by reason of accusations made by the defendant against him to the 
effect that he was engaged in “ pirating” the ‘‘ Encyclopedia Britannica ”’ 
and Prof. Bryce’s ‘‘ American Commonwealth.”’ The plaintiff admitted that he 
had published in this country, without authority or agreement, the works 
mentioned, which were protected by copyright abroad; but he objected to the 
terms ‘pirate’? and ‘thief’? which the defendant had repeatedly applied to 
him on the strength of his business methods, since legally unauthorized publi- 
cation of foreign works was not interdicted by statute at time of controversy. 
The plaintiff held that the eighth Commandment did not cover literary property 
not protected by statute, and that, therefore, there was nothing reprehensible, 
from a moral point of view, in his act. The defendant based his plea upon the 
right of a reformer engaged in a public controversy to use the strongest and 
harshest language in the dictionary in criticising an adversary without individual 
malice. He denied that there was malice behind the libels complained of, and 
showed that the words “theft and “ piracy’ were habitually applied by dis- 
tinguished writers to unauthorized appropriations of works of foreign authors. 
In charging the jury, the judge said that if the jury should come to the con- 
clusion that there was no malice in the attacks complained of, that the defend- 
ant indulged in a just criticism from a moral stand-point, and that the terms 
“‘pirate,’? “‘thief,’’ etc., were not used in the natural and ordinary sense, a 
verdict for nominal damages should be given. The jury, however, bettered the 
instruction and promptly brought in a verdict for the defendant. 


Sunpay Newsparers. —Some of our legal contemporaries are dis- 
cussing the question whether the publication of a Sunday newspaper is 
a work of necessity or charity. While we do not believe in Sunday laws 
in so far as they interfere with the private right of every man to labor, 
or to amuse himself in a decent manner, on any day of the week which 
he may choose to select, we are disposed to agree with one of our 
Canadian contemporaries, that the Sunday newspaper, instead of being 
a work of necessity and charity, is an intolerable nuisance. It fills 
every man’s home with a quantity of reading matter, always printed in 
fine type, sufficient in its variety and interest to make Sunday a day of 
severe intellectual labor, instead of being, as it should be, a day of rest. 
It would be absurd to suppose that any court of justice would hold that 
the publication of a Sunday newspaper, loaded down, as nearly all of 
them are, with quack and obscene advertisements, is either a work of 
necessity or charity. 
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NOTES OF RECENT DECISIONS. 


Action: By Wire ror Axrenatinc Hussanp’s Arrections. — The 
Supreme Court of Indiana have recently in the case of Holmes vy, 
Holmes,} re-affirmed its previous decision in Haynes v. Nowlan,? to the 
effect that a married woman can maintain an action in her own name 
against one who wrongfully entices her husband from her, and thereby 
deprives her of his consortion and support. Other courts have decided 
the question the same way, and the decision seems to be sound and 
just.3 


Arrest: WHEN A Municrpat Peace OrricER MAY ARREST WITHOUT A 
Warrant, AND WHEN Nor. — There does not seem to be anything new 
in the holding of the Supreme Court of Ohio in State v. Lewis,* though 
the opinion, written by Bradbury, C. J., goes over a good deal of 
learning on the subject of the right of an officer to arrest without warrant. 
The syllabus of the case, presumed to be official, is as follows: 


Where a breach of the peace is committed in the presence of a marshal of an 
incorporated village or city he may, without warrant, arrest the persons who 
participated therein. If, however, the officer was absent when such offense 
was committed and did not appear there until after the affray had ended, public 
order restored, and the guilty parties had departed from the vicinity, and all the 
information the officer had of the affray, and of the parties to it, was the state- 
ments of bystanders who witnessed it, he has no authority in law to pursue and 
arrest the persons charged with the offense without first obtaining a legal 
warrant therefor. 


Assemsty Districts: Manpamus To Comper Supervisors TO Make 
ConstiTuTIONAL Divisions. — By the statutes of New York, the Gen- 
eral Assembly does no more than apportion, among the several counties 
of the State, as nearly as may be, the number of members which may 
be elected to the General Assembly, according to the population, and 
the board of supervisors is charged with the duty of making a suitable 


1 32 N. E. Rep. 932. Stat. 621; Bennett v. Bennett, 116 N. 
229 N. E. Rep. 389; s. c. 129 Ind. Y. 584; s. c. 283 N. E. Rep. 17. 
581. 433 N. E. Rep. 405; s. c. 47 Alb. 


8’ Westlake v. Westlake, 34 Oh. Law Jour. 375. 
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apportionment of assembly districts within each county. The New 
York Court of Appeals now hold'that, while the board have a certain 
discretion in making such a division, yet when they make a division 
which clearly transcends the requirement of the constitution, — which 
is, that ‘‘ each assembly district shall contain, as nearly as may be, an 
equal number of inhabitants’’ —a mandamus will lie, at the suit of 
electors of the county, to compel the board to perform its duty.1 We 
suppose that another way of stating the result of this decision is, 
that the judicial courts may use their writ of mandamus to prevent a 
board of supervisors from gerrymandering the county. 


Carrier: LiABILiTy FOR FAILURE TO FurnisH MEANS OF TRANSPORT- 
ation. — In Cross v. McFaden,? the syllabus is as follows: 


A common carrier, who agrees to furnish at a certain time and place, if 
they can be gotten, cars for the transportation of live stock, and who has the 
cars applied for on hand at the time and place specified, is not relieved from 
liability for damages for refusing to receive and ship the stock, after tender of 
the same by the person making application, because of an unusual and unprec- 
edented accumulation of live stock at such time and place received in transitu 
from connecting carriers and local shippers. 


In giving the opinion of the court Fisher, C. J., after stating the 
facts, says: 


These facts show a contract between the parties, wherein the carrier agreed 
to furnish cars, if they could be procured, at a certain time and place, to Le 
used by the shipper in transporting his cattle to the Chicago market. The 
shipper agreed to deliver the cattle for shipment at the time and place agreed 
on. The facts show that the cattle were delivered and presented for shipment 
at the time and place agreed on, and that the cars were on hand that could be 
used for the purpose of shipping said cattle, but the agent of appellants refused 
to receive and ship the cattle at the time agreed on because the cars were being 
used for the purpose of shipping other live stock. We know of no law that 
prohibits the making of contracts such as this; and, when entered into, they 
are to be governed by the ordinary and general rules of construction that relate 
to contracts and the breaches thereof. In the absence of this contract, the 
defense and excuse presented by appellants for failing to promptly ship the 
cattle would ordinarily excuse the carrier from liability. But such is not the 
case here, as the rights of the parties rest upon the contract, and for a breach 
of the contract by the carrier it is as much liable as for other violated engage- 
ments that it is permitted to enter into. The cars being on hand, the carrier 
should have performed its engagement, and for its refusal to so do it is liable 
for damages resulting from such breach of the contract. 


1 People v. Board of Supervisors, 47 2 20S. W. Rep. 846. 
Alb. L. J., 449. 8’ The learned judge cites Railway 
VOL. XXVII. 38 
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Carrier: Contracts Imposep on Exemprine 
irr Vow. —In the case of Little Rock &c. R. Co. v. Cravens! the 
Supreme Court of Arkansas put itself exactly upon the right ground in 
holding that where a carrier affords shippers no opportunity to contract 
for the transportation of freight under its common-law liability, but 
receives only upon condition that exemption be accorded it, a contract 
containing such exemption is void, and the fact that it was entered into 
knowingly by a shipper, and without demand for any different contract, - 
makes no difference. The judges in some of the States are slowly 
waking up to the idea that there is really no freedom of contract 
between an isolated shipper and a railroad company. The whole 
subject of the bills of lading of common carriers ought to be regulated 
by legislation. The people of California have had for years lessons 
upon this question especially severe. For years their comtmerce and 
agriculture have been held by the throat by an infamous railroad 
monopoly chartered not under the laws of California, but under the 
laws of Kentucky, within which State it has not a mile of railroad; and 
chartered under the laws of Kentucky for the sole purpose of defeating 
the jurisdiction of the courts of the State of California, and bringing 
all its important litigation into the Federal courts, under the usurped 
rule of Federal jurisdiction that for the purpose of such jurisdiction a 
corporation is conclusively to be deemed a ‘‘citizen’’ of the State 
under whose laws it is created. Recently a judge of one of those 
courts in California died, and then it was discovered that some one 
hundred thousand dollars of his estate were invested in lands of that 
railway monopoly, and that two of its directors were named as execu- 
tors in his will. And now one of those directors has died, and another 
Federal judge is named as executor in his will. 


Carriers: LiaBLe ror InroxicaTinc Liquors DesTROYED TO PREVENT 
THEM FROM FALLING INTO THE HANDS OF A Mos.—In Lang v. Pennsyl- 
vania Railroad Company,? it appeared that certain freight cars of the 
defendant railway company, loaded with whisky, had been stopped by 
a flood, and were attacked and broken into by thieves. The conductor 
and trainmen were present, but left, and made no effort to protect the 
property. A body of citizens drove the thieves away, and guarded the 
cars until the next morning, when, to keep it from falling into the 


Co. v. Nicholson, 61 Tex. 495; Railway 1 20 S. W. Rep. 803. 
Co. v. McCorquodale, 71 Tex. 45; 9 S. 2 26 Atl. Rep. 370. 
W. Rep. 80. 
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hands of the mob, they destroyed the balance of the whisky. It was 
held that, as the servants of the defendant had abandoned the property, 
and made no effort to protect it, the defendant was liable for the loss. 
The loss did not arise from inevitable accident or the act of God; nor 
did it result from insurrection or the work of the mob, but from the 
fault of the defendant’s servants in abandoning it to the mob. 


CaRRIERS OF PassENGERS: ROBBERY OF A PassENGER BY A FELLOW- 
PasseNGER — Duty or THE Carrier TO Assist IN APPREHENDING THE 
Rosser.— In Cobb v. Great Western R. Co.,' recently decided in the 
English Court of Appeal, the question raised was whether the facts 
stated in the statement of claim disclosed any cause of action. The 
facts, so far as material, alleged in the statement of claim, were as fol- 
lows: On May 6, 1892, the plaintiff was a passenger on the defendant’s 
railway from Shrewsbury to Birmingham. When the train stopped at 
Wellington a gang of sixteen men entered the carriage and robbed the 
plaintiff of 89. which he was carrying in his pocket. The plaintiff 
complained of the robbery to the station-master, who refused to detain 
the train to permit the plaintiff to give the men into custody and have 
them searched, and immediately after receiving the complaint gave the 
signal for the train to be started, whereby the plaintiff without any 
negligence on his part, was prevented from having the men searched 
and his property recovered. Two of the gang of men had since been 
prosecuted to conviction, but the money had not been recovered. The 
plaintiff also alleged that the defendants had been guilty of negligence 
in allowing the carriage to be overcrowded, and had thereby facilitated 
the robbery. The Divisional Court (Day, J., and Collins, J.) gave 
judgment for the defendant company on the ground that no cause of 
action was disclosed by the statement of claim. The plaintiff having 
appealed, the Court of Appeal dismissed his appeal, their lordships 
being of opinion: (1) That under the contract made between the 
plaintiff and the defendants they undertook to carry the plaintiff 
safely; that they did so carry him without any negligence on their 
part; that the contract did not impose any duty on the station-master 
as their servant, and, therefore, no duty on their part to detain the 
train whilst the plaintiff's complaint about the robbery was being 
inquired into by the police, and, consequently, as there was no duty 
which had been broken, there was no cause of action; and (2) that 
although the overcrowding of the railway carriage was a breach of 


1 (1898) 1 Q. B. 549 
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duty on the part of the defendants, yet it gave no cause of action unless 
there was damage resulting from it. The damage here alleged as the 
result of that breach was too remote and could not be the ordinary 
result of the breach, because it could not be said that the natural | 
result of overcrowding the carriage was that some of the passengers 
should be thieves. The statement of claim on that point also disclosed 
no cause of action. 


Carriers OF PassENGERS: Duty TO HAVE PassENGER STATION GuaARD- 
ED AND Licutep. —In Dowd y. Chicago &c. R. Co.,} the Supreme Court 
of Wisconsin held that the duty affirmed in one of its former decisions,? 
of arailway company to have its station platforms properly guarded 
and lighted, so as to protect passengers arriving and departing and 
their friends properly coming to bid them farewell at departure, does 
not extend to the protection of persons coming at an unusual hour of 
the night with only the intent to leave on a freight train in charge of 
live stock. This may seem like a fine discrimination, and we shall not 
undertake to set forth the reasons of the learned court in support of 
it, but will refer our readers to the opinion. 


Carriers OF PasseNGERS: LiABILITY FOR AN InJuRY INFLICTED UPON 
ONE PassENGER BY AN INSANE PassENGER. — ‘‘ It is well settled that a 
common carrier is not obliged, as a matter of law, to receive, as a pas- 
senger, an insane or drunken person, or one whose physical or mental 
condition is such that his presence upon the vehicle of the carrier may 
cause injury or substantial discomfort to other passengers.’’ This was 
the language of Mr. District Judge Shiras, delivering the judgment of 
the United States Circuit Court of Appeals for the eighth circuit, in a 
fecent case presenting very peculiar and startling facts. According 
to the syllabus of the case in the Albany Law Journal, — on trial of an 
action against a railroad company and a sleeping-car company to recover 
for the death of plaintiff’s intestate, there was proof that deceased, a 
passenger, while seated in a sleeping-car was approached by an insane 
person, who made a remark, overheard by the sleeping-car conductor, 


1 54. N. W. Rep. 24. citing Wood Railway Law, 1035; 
2 Patten v. Chicago, &c. RailwayCo., Putnam v. Broadway &c. R. Co., 55 
32 Wis. 524. N. Y. 108; Pearson v. Duane, 4 Wall. 
* Meyer v. St. Louis &c. R. Co., 54 (U. 8S.) 605. 
Fed. Rep. 116; s. c. 47 Alb. L. J. 344; 
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that ‘‘ It’s a sad thing that they are trying to kill me, and I am a de- 
fenseless man,’’ and that shortly afterward he shot deceased, thereby 
causing death ; that such insane person was recognized by the conductor 
and porters of the sleeping-car as having been transported over the line 
nineteen days before, at which time he was in chains, violent, in charge 
of police officers, laboring under a delusion of pursuit by Jews and ex- 
pressed regret at having no gun to protect himself. At the time of the 
shooting he was unattended, and prior thereto had frequently stated to 
a number of persons that he was pursued by Jews who were trying to 
kill him, and that he was defenseless. The proof further showed that 
he had a dull, heavy and sullen look, which might indicate insanity, and 
had applied to the conductor of the train for protection. The court 
held that an instruction that the defendant railroad company had no 
right to refuse transportation ‘‘on suspicion that such person was 
dangerous to others from insanity, or any other cause, if such person, 
at the time of offering to become a passenger, was apparently harmless, 
and conducted himself in no way different from other passengers apply- 
ing for passage,’’ was reversible error, as the jury might fairly infer 
therefrom that defendant was bound to receive an apparently harmless 
passenger, though it knew that he was insane in fact, or had grounds of 
suspicion that by reason thereof he might be dangerous. 


Cuancery Practice: WHEN Error To Direct an IsstE TO A 
Jury.—In Loftus v. Maloney,! the Court of Appeals of Virginia hold 
that where, in a proceeding in equity to cancel a deed, the evidence is 
decisively in favor of the defendant, it would gross error to direct an 
issue out of chancery to be tried by a jury,—in other words, a jury 
are not premitted to speculate where the chancellor cannot be in doubt. 


Company Law 1s Sovutn Arrica: ULTRA Vires—SALES OF 
Snares By Drrectors.— In Lippert v. Directors,? decided by the High 
Court of the South African Republic, the syllabus is as follows: 


Where the memorandum of association of a gold mining company provided 
that certain shares should be held in reserve for future issue by the directors 
when, and if authorized by an extraordinary general meeting of the company 
in accordance with resolutions to be passed at such meeting, and the directors 


1 16S, E. Rep. 749. 2 10 Cape L. J. pt. I, 64, 
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entered into a preliminary contract for the sale of such shares subject to the 
authorization and approval of the company, and then called a special general 
meeting of the shareholders to approve of the provisional sales, held, that the 
directors had not acted ultra vires in entering into the preliminary contract. 


Consprracy: Association OF Coat Draters To REGULATE 
Prices.— In People vy. Sheldon,! decided in one of the departments of 
the Supreme Court of New York, it appeared that the retail coal 
dealers of a city formed an association the main purpose of which was 
to fix a minimum retail price of coal for the city and vicinity, with the 
design practically.to compel under prescribed penalties, every coal 
dealer in the city to join it and regulate his business by its constitution 
and by-laws, which prohibited soliciting business except as provided 
therein, and the taking of club orders of associated buyers at reduced 
prices, and provided for keeping the retail price of coal uniform, so 
far as practicable, and required a certain vote of the association to 
change the price. The constitution also provided that no price was to 
be made amounting to more than a fair and reasonable advance over 
wholesale rates, or more than the current prices of the coal exchanges 
at certain designated neighboring cities when figured upon correspond- 
ing freight tariffs, and the retail price of coal actually fixed by the 
association was a fair price. It was held that the association consti- 
tuted a combination in restraint of trade, and membership in such 
association would support a conviction on an indictment for conspiracy 
to commit acts injurious to trade. 


ConstituTIonAL Law: AppRoPRIATION FOR WoORLD’s Fark — 
PowER OF THE StaTE AUDITOR TO QUESTION SUCH APPROPRIATION. — In 
the case of Norman v. Kentucky Board of Managers of the World’s 
Columbian Exposition,? the Court of Appeals of Kentucky decided 
two questions that seem to be novel. The first is that, under the con- 
stitution of Kentucky, the auditor of the State has the right to question 
the validity of an act of the legislature under which he is required to 
order the payment of money, — in other words that he can question the 
constitutionality of an act appropriating money. The second is that an 
act of the legislature making an appropriation for the collection and 
exhibition of the resources and evidences of the progress of the State 


147 Alb. L. J. 185; 8. c. 15 Crim. 2 20 S. W. Rep. 901. 
Law Mag. 412. 
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of Kentucky at the World’s Columbian Exposition of 1893, is constitu- 
tional and valid. The decision deals with another question relating to 
the constitutional formality necessary to the enactment of a valid law 
by the legislature. Judge Pryor dissented, and altogether the decision 
is an interesting and instructive one. 


ConstiTuTIONAL Law: Power or 4 State To Conpuct THE SALE OF 
Ixtoxicatine Liquors. —The State of South Carolina has recently 
passed an act by which it assumes the exclusive right to purchase and 
sell intoxicating liquors within its boundaries. A commission is ‘‘ ap- 
pointed who shall purchase all intoxicating liquors for lawful sale in 
this State, giving preference to manufacturers and brewers doing busi- 
ness in this State, and furnish the same’’ in sealed packages to certain 
officers to be appointed and known as ‘‘ county dispensers,’’ who shall 
sell, by package only, the purchaser not being allowed to open a pack- 
age on the premises. The Circuit Court of the United States within 
that State has, in a recent case, held that the act does not contravene 
the constitution of the United States.! 


ConstituTionaL Law: Grvine Fut Farts anp CREDIT TO THE JuDG- 
MENTS OF SisteR States — FEDERAL JurispicTion. — The decision of 
the Supreme Court of the United States in Huntington v. Attrill? is 
altogether right, and Mr. Chief Justice Fuller, who dissented, and the 
majority of the Court of Appeals of Maryland, whose judgment is 
reversed, are altogether wrong. The plaintiff had recovered a judg-" 
ment in a court of New York against the defendant, under a statute of 
that State known as the ‘‘ Business Corporation Act of 1875,’’ 3 the 
grounds of liability being that the defendant, as a director of a corpo- 
ration, had (1) made and filed a false certificate that the stock was 
fully paid in, for which the statute made him personally liable for all 
debts contracted by the corporation while he was an officer of it; and 
(2) had concurred in the contracting of corporate debts before the 
stock was fully paid in and a certificate thereof filed, contrary to 
another provision of the statute, in which case the statute in like man- 
ner, imposed upon him what is termed a double or superadded liability, 
to the amount of his holding of stock. The plaintiff, having recovered 


1 Cantini v. Tillman, 54 Fed. Rep. 3 Laws of N. Y. 1875, Chap. 611, 
969. §§ 21 and 37. 

2146 U. S. 657; s. c. 13 Sup. Ct. 
Rep. 224. 
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this judgment, brought a suit in equity in a court of the State of Mary- 
land to set aside an alleged fraudulent transfer of property made by the 
defendant situated in that State, and to charge the property with the 
payment of the New York judgment. Such proceedings were had that 


the Court of Appeals of Maryland decided against the plaintiff's suit,” 


on the ground that the New York judgment was a judgment for a pen- 
alty under a New York statute, and was therefore not enforceable in 
Maryland under the principle that one State will not enforce the penal 
laws of another State. Two of the Maryland judges dissented, on the 
ground that the decision of the majority failed to give to the New York 
judgment full faith and credit, as required by the constitution and 
revised statutes of the United States.!_ On error to the Supreme Court 
of the United States, that court held (Mr. Chief Justice Fuller dissent- 
ing),— (1) that the decision of the Maryland court involved a Federal 
question which was reviewable by the Supreme Court of the United States ; 
(2) that the New York statute was not penal, in such a sense as to 
justify the Maryland court in its refusal to enforce a judgment there- 
under in the face of the provision of the constitution of the United 
States above referred to. The court in a very learned opinion by Mr. 
Justice Gray, conceded that the essential nature and real foundation 
of a cause of action was not changed by the recovery of a judgment 
upon it, and that it was competent for the Maryland court to look 
behind the judgment and inquire into the ground of its rendition, 
for the purpose of ascertaining whether or not it was a judgment for a 
penalty.2, But the court also reasoned that the words ‘‘ penal’’ and 
‘*penalty,’’ in their strict and primary sense, denote a punishment, 
whether corporal or pecuniary, imposed and enforced by the State for 
a crime or offense against its laws; that ‘‘ penal laws,’’ strictly and 
properly, are laws imposing a punishment for an offense committed 
against the State which the executive of the State has the power to par- 
don; and that the expression does not include statutes which give a 
private action against the wrong-doer. The court also reasoned that 
the question whether a statute of one State, which in some aspects may 
be called penal, is a penal law in the international sense, so that it 
cannot be enforced in the courts of another State, depends upon the 
question whether its purpose is to punish an offense against the public 
justice of the State, or to afford a private remedy to the person injured 
by the wrongful act. And the court held that the New York statute 


1 Const. U. S., Art. 4, § 1; Rev. 


2 Citing Wisconsin v. Pelican Ins. 
Stat. U. S., § 905. 


Co., 127 U. S. 265; s. c. 8 Sup. Ct. 
Rep. 1370. 
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above referred to was not a statute giving an action for a penalty, 
within this definition. The refusal, therefore, to allow it to become the 
foundation of an action in Maryland, was a refusal to give it full faith 
and credit, as required by the constitution of the United States. 

The decision is a most wholesome one. There is altogether too 
much of the tribal feature in the relations of the States of the American 
Union to each other; and it is nowhere illustrated more forcibly than 
in the refusal of the various States to grant full remedies against the 
resident stockholders of corporations domiciled in other States. We 
could, if space permitted, make a very strong impeachment of the 
Supreme Court of Massachusetts in this regard, at a period when it 
was presided over by the same learned justice who wrote this sound 
and wholesome opinion; and the manner in which that court has 
denied remedies against domestic stockholders in corporations created 
under the laws of other States tends to make Massachusetts a White 
Friars of dead-beat stockholders. It is to be hoped that the Supreme 
Court of the United States will keep on in this sound direction until it 
shall have succeeded in working out of the minds of the judges of the 
State courts the idea that the States are a collection of sovereign 
powers, bound together in a mere league, and foreign countries relative 
toeach other. Steam, electricity, the railroad and the telegraph — the 
consequent hurrying to and fro of men, and the flashing back and 
forth of thought,—have rendered those ideas practically obsolete. 
And while it is of the greatest importance that the autonomy of the 
several States should be carefully observed, and that what is called 
local self-government should be carefully defended and fostered, it is 
equally important that every attempt of the States to discriminate 
against citizens of other States, whether in their laws relating to taxa- 
tion and to commerce, or in the administration of justice, should be 
promptly checked and annulled. With the great expansion of private 
corporations, whose stockholders not infrequently reside in many differ- 
ent States, it has become a matter absolutely necessary to justice, that 
the courts of each State in which stockholders in foreign corporations 
are domiciled should give full scope against such stockholders to the 
remedies which are applicable in the State of the corporation. Other- 
wise, the burden of discharging the obligations of such corporations, 
when they become insolvent, is cast upon the domestic stockholders, 
thus producing great inequality and injustice. In short, we have 
altogether too much of the kind of State ‘‘ sovereignty ’’ which dis- 
criminates against citizens of other States and denies them justice, and 
none too much of it so far as it consists in the local administration of 
local affairs. 
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ConstituTionaL Law: Taxation — EXeMpTIon FROM TAXATION DOES 
wot IncLupE Exemption FROM ASSESSMENT FOR Improve- 
ments. —In Illinois Central Railroad Co. v. Decatur,' the Supreme 
Court of the United States, in a very satisfactory opinion by Mr. Jus- 
tice Brewer, decide that an exemption from all taxation, under the 
laws of a State, embodied in the charter of the railroad company, is 
not an exemption from assessments for municipal improvements. The 
reason, which will be suggested by the recollection of many holdings, 
is to the effect that a tax, in its ordinary sense, is an impost or bur- 
den laid to raise revenue for the support of government; whereas an 
assessment laid upon particular land by a municipal corporation to 
pay for a street or other municipal improvement upon or adjacent to 
such land, is merely a charge upon the land, in return for which it 


receives a direct benefit, presumed to be adequate, by way of comven- 
sation. . 


Corporations: Issurnc Stock aT LEss THAN Par.— The Supreme 
Court of Missouri, Department Number Two, rendered a very whole- 
some decision in the case of Garrett v. Kansas City Coal Mining Co.,? 
in a very clear and satisfactory opinion written by Mr. Justice Mac- 
farlane. Certain persons desiring to develop certain coal land, on 
which they had options, entered into a contract to form a corporation 
with a paid-up capital of $1,000,000. The land was to represent the 
entire assets of the corporation, and was to be paid for by the issue of 
$300,000 in bonds. All money expended in the purchase and devel- 
opment of the land was to be refunded to the person expending it. 
One of the parties was to receive, for selling the bonds and organizing 
the corporation, paid-up stock to the amount of $440,000. Another 
was to receive, for contracts and options on which he had advanced but 
little, if any money, stock to the amount of $325,000. The court held 
that the contract was void, under Mo. Rev. St. 1889, § 2499, and 
article 12, § 8, of the constitution of Missouri, prohibiting the issue of 
stock except for ‘‘money paid, labor done, or property actually re- 
ceived, and all fictitious increase of stock or indebtedness,’’ and pro- 
viding that fifty per cent at least, of every subscription, shall be 
paid in money at the time of the subscription, and that none shall 
be received without such payment. The fact that the contract pro- 
vided for turning over the land at actual cost to the corporation 
could make no difference; since it was apparent, on the face of the 
contract, that the land and services were not a fair equivalent for 


1147 U. S. 190. 2 20S. W. Rep. 965. 
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the stock to be issued. This is a very excellent decision, but, in one 
of the numerous decisions of the court, cited in course of the con- 
clusion, the doctrine on which the court now proceeds was more hon- 
ored in the breakage than in the observance. We refer to the case of 
Liebke v. Knapp,' where it was held that shares might be paid for in 
newspaper puffing and blowing, written and published as printed edi- 
torials, in the face of a statute requiring at least 50 per cent to be paid 
in cash at the time of the organization of the corporation. A compari- 
son of the two decisions will make apparent that a great deal depends 
upon how the court gets hold of the question. In the case which has 
now been decided, the action was a suit in equity by a fellow to whom 
the promoters had agreed to issue a lot of shares of the projected com- 
pany in exchange for the east wind ; whereas the earlier case was a case 
where the corporation, after having come into existence, undertook, 
through its chief munipulator, who was a great civil and political en- 
gineer, to issue five thousand dollars’ worth of the stock of the company 
to the publishers of a newspaper having a great influence in the councils 
of the dominant political party in Missouri, and therefore having the 
power in possible contingencies, to make and unmake judges. An 
immense amount of shenanigan is to be read between the lines of the 


opinion. 


Corporations: Power TO Prerer Crepitors.—JIn the case of 
Gould v. Little Rock &c. R. C.,? decided in the Circuit Court of the 
United States for the eastern district of Arkansas, Mr. Circuit Judge 
Caldwell was obliged to hold, in deference to the decisions of the 
Supreme Court of Arkansas extending over a period of fifty years, that 
an insolvent corporation, existing in that State, has the power to make 
preference among its creditors, in good faith, in the absence of a pro- 
hibitory statute. The learned judge also finds that while the wretched 
doctrine is denied in some States, there is a preponderance of judicial 
opinion in favor of it. It cannot escape attention that it is a doctrine 
that reduces to mere empty sound and nonsense that other doctrine, 
mouthed by every American court, Federal and State, that the assets of 
an insolvent corporation are a trust fund for its creditors. It makes 
the doctrine mean that the assets of an insolvent corporation are a 
trust fund for such of its creditors as its directors may choose to prefer 
over the others, and it adds a new evil to the calamities which flow 
from every sort of business enterprise passing into the hands of cor- 
porations. Their capital stock is generally paid up in wind and water, 


179 Mo. 24. 2 52 Fed. Rep. 680. 
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and creditors who trust them find that they trust them subject to their 


power to prefer their particular friends, and to leave the others in the 
lurch. 


Contract: ConstpERATION — VALIDITY OF AN ADVERTISED PROMISE 
or A Rewarp Upon Conpition. —In Carrill vy. Carbolic Smoke Ball 
Co.,' decided by the English Court of Appeal, the defendants, the pro- 
prietors of a medical preparation called ‘‘ Carbolic Smoke Ball,’’ issued 
an advertisement, in which they promised to pay £100 reward to any 
person who contracted the disease known as ‘‘influenza,”’ after having 
used one of the balls, in a certain specified manner and for a certain 
specified period; and that they had deposited £1,000 with a certain 
bank to show their sincerity in the matter. The plaintiff, upon the 
faith of the advertisement, purchased one of the balls, and used it in 
the manner and for the period specified, but nevertheless contracted 
the influenza. The court held that the offer contained in the advertise- 


ment, coupled with the performance by the plaintiff of the conditions 
specified therein, created a valid contract. 


Contrisution AmonG Tort-Feasors: Contrisution Amone Co- 
Puarstirrs Surne out A Wronerut Atracument. —In Van Diver v. 
Pollak, decided by the Supreme Court of Alabama in January last,? it 
was held that where two creditors, acting together, attach and sell goods 
which have been sold by their debtor to a third person, such creditors 
honestly believing the sale to be fraudulent and void,— one of them, 
after paying a judgment recovered against him by the debtor’s vendee, 


for the wrongful seizure and sale of the goods, may enforce contribution 
against the other.’ 


Damaces: Corporations — Corporations LiaBLs FOR EXEMPLARY 
Damaces. — The Supreme Court of the United States has rendered a 
very important decision in the case of Lake Shore &c. R. Co. v. Pren- 
tice,* holding, in substance, that a corporation is not liable for exem- 


1 (1893) 1 Q. B. 256; s.c. 67 Law 
Times Rep. (N. 8.) 837; 47 Alb. Law 


Jour. 364, 66 Pa. St. 218; Pearson v. Skelton, 1 
2 47 Alb. Law Jour. 373. Mees. & W. 504; Moore v. Appleton, 
® The court cite Adamson v. Jarvis, 26 Ala. 633. 

4 Bing. 66; Betts v. Gibbins, 2 Adol. & 413 Sup. Ct. Rep. 261; s. c. 147 

El. 57; Jacobs v. Pollard, 10 Cush. U. 8. 101. 


(Mass.) 287; Horbach v. Elder, 18 Pa. 
St. 33; Armstrong Co. v. Clarion Co., 
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plary damages for a wanton, malicious tort committed by its agent or 
servant, unless the corporation authorized the commission of the tort. 
In the case in judgment, the plaintiff was a passenger on the defend- 
ant’s cars, and its conductor ordered his arrest on arriving at Chicago, 
and otherwise maltreated him in such a manner as would have clearly 
authorized a verdict for exemplary damages against the conductor him- 
self. The court charged the jury, in substance, that they were author- 
ized to give exemplary damages against the company; and because of 
this direction, the judgment is reversed. We read the opinion as holding 
nakedly the proposition as stated above, that a principal or a master, 
and consequently a corporation, which can only act through agents, 
cannot be made liable for exemplary damages without evidence of 
having authorized the committal of the wrong. The court conceded 
that, in such cases, damages may be given for mental suffering; and no 
doubt the willingness of juries to give damages against corporations on 
this account, will afford a sufficient protection to the public against 
outrages committed by their servants and agents. The opinion, while 
abounding in the learning which is characteristic of the opinions of Mr. 
Justice Gray, is not clear in this, —that it concedes that corporations 
may be liable for exemplary damages, but qualifies the concession with 
the proviso that ‘‘ the criminal intent necessary to warrant the imposi- 
tion of such damages, is brought home to the corporation.’’ To this it 
cites several cases.! But the court nowhere states what will be neces- 
sary to bring the criminalintent home toa corporation. In this respect 
the opinion is wanting in the logic which is sometimes displayed by 
judges who are less profound in their learning. A corporation is an ideal 
person in theory of law, and such an ideal creature can have no intent, 
unless it be either au intent of its stockholders expressed at a general 
meeting, or the intent of its board of directors expressed in the usual 
way in which they direct corporate action. If the court means to lay 
down the proposition that a corporation cannot be liable for exemplary 
damages for the doing of an act of its agent or servant unless the doing 
of that act has been authorized either by the body of its stockholders 
or by its governing board, then we take leave to say, that the court 
ought to have said so in explicit language. 

Another feature of this case, to which we draw attention, is, that the 
action was brought in the Circuit Court of the United States for the 


1 Philadelphia &c. Railroad Co. v. Steamboat Co., 47 N. Y. 282; Bell v. 
Quigley, 21 How. (U. S.) 202; Denver Midland Railway Co. 10 C. B. (x. 8.) 
&c. Railway Co. v. Harris, 122 U. S. 287. 

597, 609, 610; Caldwell v. New Jersey 
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Northern District of linois, within which district the outrage was com- 
mitted. The law of Illinois gives exemplary damages in such cases; 
but the Supreme Court of the United States declined to follow the law 
of Illinois upon the question, upon the ground that it is not a question 
of local law, but that it is a question of what Mr. Justice Gray calls 
** general jurisprudence.’’ Now, we say, with great deliberation, and 
after having examined this question quite as exhaustively as Mr. Justice 
Gray has examined it, that there is no such general'jurisprudence in 
this country. The general jurisprudence of this country is decisively 
opposed to this opinion of the Supreme Court of the United States. In 
fact, in laying down a rule of what the court calls general jurisprudence, 
it is laying down a rule adopted by a very meager minority of the 
American courts. General jurisprudence, then, in the Supreme Court 
of the United States, is the reasoning of the court on the particular 
question, and not even the jurisprudence of a decisive majority of the 
courts of the country. This statement, coming from this particular 
judge, reminds one of an anecdote of this same judge which was current 
in Massachusetts at the time when he was chief justice of the Supreme 
Court of that State. A venerable lawyer, the Nestor of the Boston bar, 
addressing the court, announced a legal proposition, and received from 
him the curt reply: ‘‘ That is not the law of Massachusetts, sir.’’? The 
rejoinder, as promptly made, was, ‘‘It was the law of Massachusetts 
until your Honor spoke.’’ With equal propriety we say, and we stand 
ready to prove it to our readers if necessary, — that the general juris- 
prudence of the United States was exactly the reverse of the proposition 
laid down in this decision, until Mr. Justice Gray spoke. We end by 
pressing the proposition which we have pressed in former discussions of 
this question. We ask the Congress which will convene in this month 
to enact a law, declaring that in actions for damages against corpora- 
tions in the courts of the United States, exemplary damages may be 
given whenever, in a like case, the agent or servant of the corporation 
doing the wrong, would, if sued, be liable for exemplary damages. We 
ask the Congress to enact such a law, and then we ask the railroad 
lawyers to challenge its constitutionality in the Supreme Court of the 
United States, just for the purpose of secing what that court will do 
with it. We want to see the court pinned down to something definite 
on this question of ‘‘ general jurisprudence.’’ We want to see if any 
court can create law for the country, which Congress cannot repeal and 
which no State legislature can repeal. In other words, we want to see 
whether we have, in this country, a non-elective law-making power, over 
which there is no veto, and in respect of whose laws there is nowhere 
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any power of amendment or repeal. When we find that out, then we 
will know whether or not we are a self-governing people; and we add, 
we will know whether or not we are to be governed by the corporations 
acting through the arm of that court. 


Deatu By Wronervut Act: Excessive Damaces. — We have hereto- 
fore advocated, in these columns, the propriety of abolishing the statu- 
tory pecuniary limit to the damages which may be recovered by the 
surviving relatives of one who is killed by the wrongful act of another. 
We are quite willing to exhibit the other side of the picture. A decis- 
ion of the Civil Court of Appeals of Texas, rendered last fall, shows the 
utter want of conscience which juries, in many portions of the country, 
display in dealing with the property of other people, and especially with 
that of railway companies.!. The following paragraph of the syllabus 
tells a new story, at once discreditable to the jury and to the trial court 
which refused to set the verdict aside, and creditable to the Court of 
Appeals which did set it aside: 


While the jury, in an action for wrongful death, have a right to compensate 
deceased’s wife and child for the value of such incidental services as a husband 
and father usually performs, in addition to the actual money which he furnishes 
for their support, a verdict of $18,000 in favor of a surviving wife and child, for 
the death of a brakeman, 29 years old, earning between $60 and $65 per month, 
not shown to have been possessed of any special qualifications to make his 
promotion rapid, or his incidental services more than ordinarily valuable, is 
excessive. 


Destor anp Crepitor: Priortry Amonc Creprtors: Wen Law- 
vers’ For Fees po not DispLace Prior MortGaces. — In the 
case of Finance Co. v. Charleston &c. R. Co.? in the Circuit Court 
of the United States for the district of South Carolina, Mr. District 
Judge Simonson decided that legal services rendered to a railroad com- 
pany in maintaining before the courts the validity of municipal aid 
bonds are not of a character to take precedence, of the company’s 
mortgage bonds, within the doctrine of Fosdick v. Schall,3 and equity 
has no authority to give them such precedence especially when the serv- 
ices were rendered two years before the appointment of the receiver. 
The fact that such services resulted in benefit to the bondholders will 
not justify displacing the latters’ lien, when they were not parties to 
the contract of employment. 


1 Gulf &c. R. Co. v. Johnson (Tex. 2 52 Fed. Rep. 678. 
App.), 20S. W. Rep. 1123. 399 U. S. 235. 
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Destor AND CREDITOR: FRAUDULENT Prererexces.—In Kirton y, 


Rogers, decided by the High Court of the South African Republic, the 
syllabus is as follows: 


A debtor who passed a mortgage bond at a time when he knew that if 
pressed he must become insolvent, though there was no evidence to show that 
he believed that it was the intention of his creditors to press him, held, not to 
have contemplated insolvency, and the court refused to set aside the bopd asan 
undue preference. 


Depication: Reversion For Misuser — Estorpet.— In platting land 
in the city of St. Louis, certain proprietors designated a strip which 
was ‘‘to be and remain a@ common forever.’’ Many years later, 
and after the city had expended nearly a million dollars in construct- 
ing wharves along the river front adjacent to such common, they 
brought action against the city to recover the strip because of the 
misuser — giving evidence tending to show that the city had author- 
ized the construction of a railway track thereon, and that the ground, 
instead of being used as a public common, had been diverted to the 
public use of being a place for the transfer of merchandise. It 
appeared, however, that there was no other permanent structure on the 
ground than the railway track, and that the obstructions upon it could 
be removed within ten days. The court held that the defendant had 
not appropriated the land to purposes other than those implied by the 
word ‘‘common,’’ reasoning that a misuser of land dedicated as a com- 
mon will not operate as a reversion, where its use as a common is not 
thereby made impossible. The court also reasoned that, as this land 
abutted on the Mississippi river, and as the donors had stood by for 
nearly forty years, and had allowed the city to expend nearly a million 
dollars in constructing wharves, etc., along its margins, they were 
estopped in equity to claim a reversion because of a misuser.2 The 
decision seems to be untenable. It is perfectly obvious from the 
above statement, without going into the opinion that the land in 
question had been substantially diverted from the purposes of a public 
common — the well-known meaning of which is a place of public resort 
for recreation—to the mere purposes of commerce. Nor does it 
appear how the failure of the donors to object to the city building — 
wharves outside the land, but not upon it, could in any way work an 
estoppel against them. If they had raised such an objection in any 
form of proceeding, the same court would have promptly turned them 


1 10 Cape L. J., pt. I.,.56. 2 Goode v. St. Louis, 20 S. W. Rep. 1048. 
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out of its doors. A court which does not do most of its thinking on 
the side of railroads whenever they appear before it as parties, would 
have sustained their action, and then allowed the railroad company to 
institute proceedings to condemn its right of way. 


DISQUALIFICATION OF JUDGE: WHETHER THE JUDGMENT OF A CouURT 
WuosE JupGE 1s DisQUALIFIED, 1s MERELY ERRONEOUS OR A NULLITY. — 
In the case of Abram v. State,! the Court of Criminal Appeals of Texas 
decided that where the issue on the appeal in a criminal case relates to 
the competency of the judge who presided at the trial, the allegation of 
incompetency being that he had acted as counsel in the case prior to 
the trial, presents an issue which may be reviewed on appeal. This is, 
of course, plain enough; and the court did review the question, and 
held the judge incompetent and reversed the judgment. But the court 
went further. Instead of remanding the cause for a new trial, the 
court remanded it for trial, holding that there had been no trial at all, 
but that the whole proceeding was coram non judice. Such, from the 
cases cited in the learned opinion, given by Davidson, J., seems to be 
the law in Texas and in some other States, but it is not the English 
law, and there is no sense in it. All judicial authority is to the effect 
that a judgment rendered by a de facto judge is a good judgment. He 
may be a mere usurper, and never have been elected to the office, but 
so long as he is in possession of the office under color of authority with 
the consent of the State, his judgments are valid; and they are valid 
on the plain ground that the greatest injury to innocent suitors, and 
even to persons not suitors, would be wrought by declaring them void. 
On precisely the same grounds, a judgment rendered by a judge who 
may be disqualified to sit in the particular case, is a judgment of a 
judge de facto, and ought to be upheld in every collateral proceeding. 
How shall third persons know whether he had been the counsel in the 
case, or related within prohibited degrees to one of the parties, or 
interested in the outcome of the suit, or otherwise subject to some con- 
stitutional or statutory disqualification? The very proposition refutes 
itself. It forces its way into our jurisprudence through the natural 
abhorrence that lawyers and judges have for the spectacle of a dis- 
qualified person sitting as ajudge. A judge is a priest of justice; and 
there ought not to be, in any case, in his own breast, or in the breast. 
of any well informed suitor or counsel, the slightest ground to suspect 
his qualification whenever he assumes to preside at a trial. But if he 


1 20 S. W. Rep. 987. 
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does preside, and if his qualification to preside is not challenged, and 
his judgment is not overthrown by reason of his disqualification in a 
direct proceeding for that purpose, either on appeal or writ of error, or 


in a direct proceeding to set it aside and annul it and enjoin the success- . 


ful party from executing it, —then, on the most obvious principles, it 
ought to stand; and it is a wild dream to say that it is a mere nullity, 
and exactly the same as though there had been no judge and no trial. 


Easements: Grant or Ricut To Trap In Ramakrishna 
Paiter v. Unni Check,' the High Court of Judicature at Madras hold 
that the grant of a right to trap elephants upon the grantor’s lands and 
carry them away does not amount to an easement or interest in the 
land, but is only a license in so far as the right to trap is concerned ; 
and that the grantee is not entitled to transfer such right. The court 
follow Doe v. Wood, where it was held that the grant of a power to 
search for, get and carry away tin within a certain tract was a mere 
license, amounting to no more than the granting of aright to a personal 
chattel, and that it did not amount to an estate or property in the land 
itself, or to any part of the ore or metal ungot therein. 


Evmence: Crounat Triats — Prevartrnc LAWLEssness A NEIGH- 
BorRHOop. —A striking illustration of the narrow conceptions of 
evidence prevailing in the minds of judges, the application of which 
constantly serves to balk the due administration of justice, to multiply 
new trials, to allow murderers to go scot-free, and to incite to and 
palliate lynch law —is found in the decision of the Court of Appeals of 
Kentucky in Spurlock vy. Commonwealth. The appellant was convicted 
of murder and sentenced to the State’s prison for life. The deceased 
was shot by some one or more persons, who had secreted themselves in 
the bushes near a pathway that led from his house. The killing was 
said to have grown out of the relation of certain clans of murderers to 
each other, existing in Harlan County, Kentucky. These clans were 
hostile to each other, and roamed through the country, ready at any 
time to take the lives of those who disapproved of their savage and 
brutal deeds. The court held that all the evidence as to the offenses 
which certain murderous clans had previously committed was incompe- 
tent; and so was evidence that other men had been shot, killed and 


1 3 Madras L. J. Rep., pt. II., p. 27. 3 20S. W. Rep. 1095. 
2 2B. & Ald. 724. 
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wounded. The court equally tabooed evidence of the fact that the 
county judge of Harlan County had armed men to protect the county 
and State against the invasion of the armed forces of one Howard. The 
court also held that the testimony of a witness to the effect that he 
heard a gun fired about one mile from where the deceased was killed, © 
and ‘‘ reckoned that it was shot at Stephen Caywood,”’ ought to have 
been excluded. ‘‘ All such testimony,’’ said Pryor, J., ‘‘ was incom- 
petent and was calculated to divert the minds of the jury from the real 
issue in the case, and produce a conviction on account of the many 
acts of lawlessness that had been committed in the county of Harlan.” 
It seems that all this evidence ought to have been received, except 
what the witness above referred to, ‘‘ reckoned.’’ A jury could not 
form an impartial estimate of the case without having in their minds an 
image of the lawless condition of the county, if such were the fact. 
The attitude of hostile murderous clans to each other was certainly 
competent on the question of motive. Such a trial ought to take place 
on such evidence (excluding hearsay evidence) as men act upon in the 
ordinary affairs of life; and the narrow, technical and exclusionary 
rules of evidence adopted by so many courts, especially in the lawless 
portions of our country, are the chief agencies in the multiplication of 
new trials; and the judicial protection of criminals is the chief excita- 
tion to lynch law. 


EvmDENCE: DEFINITION OF ‘* REASONABLE Dovust.’’— According to the 
decision of the Supreme Court of Alabama in Hodge v. State! it is the 
duty of the court in a criminal trial, if requested by the prisoner to 
charge the jury ‘‘ that a reasonable doubt is defined to be a doubt for 
which a reason could be given,’’ and for the refusal so to instruct the 
jury a conviction of murder in the first degree was reversed, though 
there were other errors in the case. This thing of trying to describe 
the indescribable, by defining to the jury the meaning of the expression 
‘¢ reasonable doubt,’’ is about as foolish a refinement as can be found in 
American jurisprudence, which abounds in hair-splitting refinements ; 
and the folly of it is proved by the same court often rendering contra- 
dictory decisions on the question. This was done by the Supreme 
Court of Alabama in two cases, only four pages apart. In one case the 
above definition of ‘‘ reasonable doubt’’ was held bad,? and four pages 
further on, it was held good. A small monograph could be made up, 
consisting entirely of definitions, more or less fantastic, of an expression 


1 12 South Rep. 164. * Cohen v. State, 50 Ala. 108. 
2 Ray v. State, 50 Ala. 104, 
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which is so plain in itself that it cannot be improved by any definition. 
The Court of Appeals of New York have defined it as ‘‘ a doubt for 
which some good reason, arising from the evidence, may be given.” ! 
The Supreme Court of Louisiana have sustained a charge defining it as 
‘* a serious, sensible doubt, such as you could give a good reason for.’’? 


*‘Gotp Sourn Arrica: PeGGInc OFF’’ PrRocLAmED 
Grounp Ovtsmwe or Misnpacut. — In the case of Witwatersrand Gold 
Mining Company v. Young, decided by the High Court of Justice of 
the South African Republic,* the syllabus is as follows: 


Where the plaintiffs with the knowledge and tacit consent of the Govern- 
ment had for four years occupied a portion of ground proclaimed a public 
gold-digging, outside but in the vicinity of their mijnpacht, and had erected 
buildings thereon, and laid a tramway for the better working of their mine and 
battery. Held, that such portion of ground was not open ground, and that no 
third party was entitled to peg off the portion of ground so occupied, under 
prospectors’ licenses, or otherwise interfere with plaintiff's occupation. 


FEepERAL JuRIspicTion: Diverse — A Partner- 
sup not A “‘ Crrizen”’ OF THE STaTE IN WHICH IT Exists. — In Carnegie 
v. Hulbert,‘ it is decided, by the Federal Circuit Court of Appeals for 
the eighth circuit that a limited partnership organized under the laws of 
Pennsylvania, and empowered thereby to sue in its partnership name is 
neither a corporation nor a citizen of that State, within the meaning of 
the statute requiring diverse citizenship to give jurisdiction to a Federal 
circuit court; and that it can only maintain such a suit by averring the 
proper citizenship of the partners. The question arose on a demurrer 
to the complaint, interposed on the ground that the complaint failed to 
contain the necessary allegations to allow jurisdiction in the Federal 
court. These allegations were as follows: 


The plaintiff, Carnegie, Phipps & Co., Limited, a copartnership organized 
under and created by the laws of the State of Pennsylvania, and by the laws of 
said State of Pennsylvania authorized and empowered to sue and be sued in its 
copartnership name, respectfully represents that said copartnership is engaged 
in, and has its principal place of business in the city of Pittsburgh, and State 
of Pennsylvania, and is a citizen of said State. 


1 People v. Guidici, 100 N. Y. 503, 5 10 Cape L. J. Pt. I, p. 76. 
509; s.c. 3N. E. Rep. 493. 4 53 Fed. Rep. 10. 

2 State v. Jefferson, 10 South Rep. 
199; s. c. 43 La. An, 995. 
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In giving the opinion of the court Mr. Circuit Judge Caldwell said: 


This averment does not show a case of which the Circuit Court could take 
jurisdiction. The allegation is that the plalntiff is a copartnership created by 
the laws of the State of Pennsylvania, and not a corporation. A copartnership 
is not a corporation, and cannot be a citizen of a State, within the meaning of 
the statutes regulating the jurisdiction of the Circuit Court. By force of the 
decisions of the Supreme Court, the stockholders of a corporation, for the pur- 
pose of determining the jurisdiction of the Federal courts in suits to which the 
corporation is a party, are conclusively presumed to be citizens of the State by 
whose laws the corporation was created.!. But no such presumption obtains as 
to the members of a copartnership. The fact that, by laws of the State of 
Pennsylvania, this copartnership is authorized to sue in its copartnership name 
in that State, does not authorize it to sue in the Federal court as a citizen of 
that State.2 When acopartnership sues, the citzenship of the partnerscomposing 
it must be averred, and must be such as to confer the jurisdiction. For aught 
that appears in the record, the members of the copartnership and the defend- 
ants may be citizens of the same State. 


The expression in the foregoing opinion, ‘‘ by force of decisions of 
the Supreme Court,’’ is good. The learned judge does not say by 
force of the constitution; but the use of this expression shows that, 
while following, as he is bound to do, the decisions of the Supreme 
Court, he has too much respect for his own reputation as a lawyer to be 
willing to say that be believes that those decisions are proper interpre- 
tations of the constitution. In point of fact, they are merely arbitrary 
interpretations upon the constitution, without any sound or just founda- 
tion whatever; and they have operated to defraud the State courts of 
their jurisdiction over a large class of cases affecting their own citizens 
in which no Federal questions are involved. The spectacle of the 
Southern Pacific Railway Company becoming incorporated under the 
laws of Kentucky, where it has never had or intended to have a mile of 
railroad, for the purpose of operating railroads in other States, is a 
striking commentary upon the decision which erected corporations 
aggregate into ‘‘ citizens ’’ for the purpose of Federal jurisdiction. It 
should be noted that the foregoing decision of the United States Cir- 
cuit Court of Appeals reverses the decision of the Circuit Court of the 
United States for the district of Nebraska. That a Federal judge 
could be found, who could hold, in the absence of explicit overriding 
authority, that a mere limited partnership is, within the meaning of the 
constitution of the United States, a ‘‘citizen’’ of the State within 


1 Railroad Co. v. Wheeler, 1 Black, 2 Chapman v. Barney, 129 U. S. 677, 
286; Bridge Co. v. Shepherd, 20 How. 682; 9Sup. Ct. Rep. 426. 
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which the partnership is organized, is a striking illustration of the ex- 
tent to which reckless theories of constitutional interpretation may go, 


FEDERAL JURISDICTION FoLLow1nG StaTE Decisions — A New Way 
or Putrine Ir.—In Perin v. Megibben,'! Mr. Circuit Judge Taft, in 


giving the opinion of the United States Circuit Court of Appeals for the 
Sixth Circuit, used this language: 


If the court of appeals of Kentucky have clearly laid down, in their decis- 
ions, a principle affecting the devolution of the equitable title to partnership 
real estate upon the death of one partner, it is a rule of property which the 
Federal courts will respect and follow, instead of exercising their independent 
judgment, as they do with reference to questions involving the general common 
law of the State. 


The learned judge cited a case, Burgess v. Seligman,” which affords a 
flagrant illustration of the refusal of the Supreme Court of the United 
States to follow a State court in the interpretation of its own statute law as 
wellas commonlaw. But what we note especially in the above language 
is the use of the expression ‘‘ the general common law of the State.’’ 
In former articles drawing attention to this question we have noted the 
use, on the part of judges of the Supreme Court of the United States, 
of the expression ‘‘ the general law,’’ indicating that there 1s some kind 
of a general law which Federal judges may apply in a State, larger, and 
outside of, both the common and statute law of the State. But here a 
Federal judge restrains the expression to ‘‘ the general common law of 
the State.’”? What is meant by the use of the word ‘‘ general’ is not 
very clear. Is there any common law of the State which is not ‘ gen- 
eral’? within that State? And is the common law of a State any more 
‘* general ’’ within that State than the statute law of that State? The 
meaning is that there is simply a common law of the United States 
created by the judicial legislation of the Federal judiciary,— a law which 
Congress could not enact, amend or repeal, but which can be enacted, 
amended and repealed by the Federal judiciary,— a law which is supe- 
rior to any legislative power, Federal or State,— and yet a law which 
is created by the only branch of our government which is non-elective 
and absolutely responsible to no one. We again offer the inquiry 
whether a people can claim to be free which must submit to laws made 
by an appointed judiciary, which laws cannot be modified or repealed 
by the legislative branch of the government of which that judiciary is a 
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part? It is quite probable that the United States Court of Appeals for 
the Sixth Circuit may know more about the common law of Ohio, for 
instance, than the Supreme Court of Ohio knows about it; but does 
that circumstance justify the creation of two kinds of common law within 
the State of Ohio, depending upon the court in which the matter is 
adjudicated, one for the state Courts and one for the Federal courts? 
If this rule of Federal decision is to be adhered to, it furnishes an 
unanswerable argument in favor of the codification by the legislatures of 
the several States of their common law; for the Federal judges will not 
quite as readily repudiate the interpretation put by the State courts upon 
their own statute law, as they will repudiate their decisions as to their 
own common law. 


FEDERAL AND STATE JURISDICTION: APPOINTMENT OF RECEIVER BY 
State Court— Restramine Actions 1x Feperat Courts. — In a pro- 
ceeding entitled Re Schuyler’s Steamboat Co., decided not long since by 
the New York Court of Appeals,' it was held that where a receiver of the 
property and effects of a corporation is duly appointed by a State Court, 
the property vests in him at the time of the appointment, although he is 
thereafter to qualify by giving a bond; that the court appointing him 
acquires exclusive jurisdiction of said property, and can restrain credit- 
ors from enforcing libels instituted against it in a Federal court be- 
tween the date of the receiver’s appointment and the date of the filing 
of his bond. That the possession of a receiver relates back to the date 
of his appointment, was decided by the same court in a previous case,? 
The decision is believed to be entirely sound. The restraining of suits 
in the Federal court by creditors is no offense against the jurisdiction 
of those courts, because the injunctions operate in personam merely. 
The same process would be used by courts of the United States to 
restrain actions, under similar circumstances, in the State courts, and 
the Federal courts would not thereby give any offense to the State 
courts or in any way infringe their rightful jurisdiction. The true view 
of these questions of conflicting Federal and State jurisdiction is founded 
upon Mr. Jefferson’s view of the theory of the relation between the 
State and Federal governments, — that they are co-ordinate parts of the 
same general system of government, and that one is not above the other, 
except where strictly Federal questions are involved, and then the Federal 
Supreme Court is above the State judicatories in the sense of being the 


1 32 N. E. Rep. 623. ' 2 Re Christian Jensen Co., 128 N. 
Y. 550; s. c. 28N. E. Rep. 665, 
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ultimate appellate court from them. If Federal and State judges could 
keep this conception of the relations of the two jurisdictions in view, 
there would, perhaps, be less clashing than there is; but many of the 
Federal district judges proceed on the hallucination that they are above 
the State judicatories, and even above the highest courts of the State, — 
in which they are grossly mistaken. They are not only not above those 
judicatories, but their jurisdiction is special, and far more circumscribed 
than is that of the State courts. Another difficulty in the way of har- 
mony between the two systems is the hallucination which frequently 
enters the minds of both Federal and State judges, that the two juris- 
dictions are, in a sense, foreign to each other. We remember, for in- 
stance, a venerable Federal district judge, who, in addressing members 
of the bar, in regard to the State courts, was in the constant habit of 
calling them ‘‘the courts of your State,’”’ although he himself was a 
citizen and a voter in that State and had been a judge of one of its 
courts. Such remarks involve a fundamental misconception of the 
principles of our government, and one which is liable to lead to un- 
necessary complications of jurisdiction. 


Foreine County Warrants.— In State vy. Abramson,! the Supreme 
Court of Arkansas hold that where a county has received from its 
debtor, in payment of a debt, warrants of such county, which are 
afterwards found to be forgeries, but the county officers fail to give 
notice to the defendant of the fact until nearly three years later, such 
delay will preclude a recovery of the debt by the county, unless it 


appears that notwithstanding the delay, the debtor’s right of redress 
remains unimpaired. 


Hicuway: Persons Ustnc a Hicuway ror OTHER PURPOSES THAN 
PassaGE ARE Trespassers.— In a case in the English Court of Appeal,? 
the defendant was owner of a moor, and on the day on which the 
alleged cause of action arose was lawfully engaged thereon with a party 
of friends shooting grouse. Across the moor ran a public highway, 
and the plaintiff, for the sole purpose of annoying the defendant, went 
onto the highway and tried in various ways to disturb the grouse, 
which were being driven across the road in the direction of the butts, 
where the defendant and his friends were stationed. The plaintiff 


1 20S. W. Rep. 1084. L. T. (N. 8.) 85; 8. c. 47 Alb. L. J. 
2 Harrison v. Duke of Rutland,68 329. 
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refused to desist, and thereupon keepers of the defendant, by his 
orders, held the plaintiff down on the ground till the drive was over. 
In an action for assault and false imprisonment it was held that plaintiff 
was a trespasser and could not recover. The court proceeded largely 
on the view that the plaintiff was on land, the freehold of which 
belonged to the defendant, and in respect of which he had only the 
easement of passage, that is the easement of making proper use of it 
for the purposes of a highway. 


Insunctions: Dur Process or Law — INJUNCTIONS TO PREVENT THE 
SECRETARY OF THE INTERIOR FROM ReEVOKING A GRANT OVER PuBLIC 
Lanps. —In the case of Noble v. Union River Logging R. Co.,' 
a railroad company had procured from a former secretary of the 
interior a grant of a right of way over public lands, but General 
Noble, the late secretary, revoked the grant. Thereupon the gran- 
tees applied to the Supreme Court of the District of Columbia 
for an injunction, restraining him from carrying out his order 
of revocation. The court granted the injunction, and the secretary 
appealed to the Supreme Court of the United States, by which court 
the decision is now affirmed. Mr. Justice Brown, in giving the opinion 
of the court, after pointing out that the secretary who made the grant 
had the power, under the statute, to make it, and that in so doing he 
exercised a quasi-judicial power, — proceeded to say: question 
whether the plaintiff was entitled to the benefit of the grant was one 
which it was competent for the secretary of the interior to decide, and, 
when decided, and his approval was noted on the plats, the first section 
of the act vested the right of way in the railroad company. * * * 
The uniform rule of this court has been that such an act was a grant in 
presenti of lands to be thereafter identified.2 The railroad company 
became at once vested with the right of way of these lands, of which 
they can only be deprived by a proceeding taken directly for that pur- 
pose. If the right of way had been obtained by fraud, a bill would 
doubtless lie by the United States for the cancellation and annulment 
of the approval thus obtained. ‘‘ The revocation of the approval of 
the secretary of the interior, however, by his successor in office, was an 
attempt to deprive the plaintiff of its property without due procees 
of law, and was therefore void.’? We assume that the difference of 


1147 U. 8. 165. 8 Citing Moffat v. United States, 112 
2 Citing Railway Cov. Alling,99 U. U.S. 24; United States v. Minor, 114 
8. 463. Ss. 233. 
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view between the secretary and the railroad company related to the 
point whether the grant had been perfected so as to be a grant in 
presenti. 


Insonctions aAGAINsT Lecistative Acts:’’ ENJOINING THE Passage 
or AN Orpinance AppRopRIATING Money TO THE Arp or A SECTARIAN 
Scnoot.—In Stevens v. St. Mary’s Training School,’ the Supreme 
Court of Illinois, re-affirming one of its previous decisions,* held that 
it is contrary to the constitution of Illinois for a county or other 
administrative board, to appropriate public moneys in aid of a sectarian 
school, and concede in the clearest terms that it would be contrary to 
the constitution for the board of supervisors of Cook County to make 
appropriation in aid of the school known as St. Mary’s Training 
School, which is simply a school under the control of the Catholic 
Church, devoted chiefly to the teaching of its religious doctrines, and 
managed almost entirely by its ecclesiastics. Yet the court, refining, 
as other courts have done, to an extent which passes all reason, hold 
that an injunction cannot be granted, in advance, to restrain the pass- 
age of such an ordinance, because that will be to enjoin a legislative act 
and will be hence premature; while at the same time admitting that an 
injunction will go to restrain the auditor or other officer from drawing a 
warrant to pay such money, in conformity with such an ordinance, if 
it should be passed. Mr. Justice Magruder, who gives the opinion of 
the court, goes into the authorities in an elaborate manner and shows 
conclusively that in a great many cases courts of equity have issued 
injunctions restraining the passage of ordinances making unlawful 
appropriations of money; although other courts have taken the view 
that equity will not stretch forth its preventive arm until somebody 
undertakes to enforce the unlawful or unconstitutional ordinance. 


*< Our survey of the authorities,” says the learned justice, “‘ leads us to the con- 
clusion that in the case at bar the application for an injunction was premature. 
If the board of commissioners had passed a resolution to make a new contract 
with the appellee or had made an order directing the payment of the balance 
due on the old contract, and the appellants had filed a bill to prevent the man- 
dates of the board from being carried into effect, by enjoining the clerk or audi- 
tor of the board from drawing a warrant on the county treasurer, and by 
enjoining the county treasurer from paying such warrant, or by enjoining such 
other steps as might be taken to enforce the action of the board, then a very 
different case would have been presented for our consideration. The direction 
that no county shall appropriate or pay any of the public funds to a school 


1 32 N. E. Rep. 962. School, 125 Ill. 540; s. c. 18 N. E. Rep. 
2 Cook County v. Chicago Industrial 183, 
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controlled by a church involves the ascertainment of a fact. It must be ascer- 
tained by the county board whether the school applying for the appropriation 
or payment is or is not controlled by a church. A court of chancery cannot 
assume, in advance, that the board of county commissioners will ignore the 
real facts, and violate the fundamental law of the State, by making illegal con- 
tracts or illegal appropriations. It is time enough for equity to stretch forth 
its preventive arm when some attempt is made to enforce the unconstitutional 
act. A municipal corporation which has entered into a void contract cannot be 
estopped from taking advantage of its own incapacity when suit is brought upon 
such contract, or other efforts are made to secure its execution. There is 
nothing in the bill to show that there would have been any haste in drawing a 
warrant upon the county treasurer, or in obtaining payment from him, if the 
order allowing appellees’ claim had been made by the board. It does not 
appear that the remedy of appellants would not have been as effective against 
the instrumentalities attempting to carry out the mandate of the board as 
against the corporate body itself. While the legislative power which has been 
delegated to municipal corporations is of a limited and subordinate character, 
it yet remains true that judicial interference with it is fraught with serious 
consequences, and cannot be too carefully avoided.” 


Where the unlawfulness of a threatened ordinance is absolutely clear, 
as the court admit in the case before them, there is no sense whatever 
in refusing an injunction against the passage of the ordinance. Every 
consideration of convenience and justice requires the injunction to issue 
in limine before the unlawful appropriation is made, and before hopes 
have been built or credits given by the managers of the school on the 
faith of receiving the money. It is a principle of equity, quite as strong 
as any suggested in the learned opinion delivered in this case, that 
equity will, in every case, make its powers effective ; and in such a case, 
where the unlawfulness of a threatened act is clear, and where the right 
of the tax-payer to restrain such an appropriation of money is equally 
clear, there is no sense whatever in requiring equity to wait until the act 
is half done before interposing to arrest it. 


INTERSTATE EXTRADITION: PUNISHING THE EXTRADITE FUGITIVE FOR 
Ayorner OrrensE. —In Lascelles v. Georgia,! the Supreme Court of 
the United States, in a learned opinion by Mr. Justice Jackson, settle 
finally the question about which there has been so much controversy, as 
to whether a fugitive from the justice of one State, surrendered by 
another State upon a charge of a specific crime, can be put on trial by 
the State to which he is surrendered for a crime other than that for 
which he was surrendered. It is well known that the best theory in 


113 Sup. Ct. Rep. 687. 
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regard to foreign extradition is that the extradited prisoner can only be 
tried for the offense for which he was extradited. But the Supreme 
Court of the United State now holds that no such obligation rests upon 
one of the States of the American Union to whom a fugitive from its 
justice is surrendered by another State. ; 


Jupiciat Sates: Deatu or THE AucTiongER. —In Covas v. Bertoulin,! 
the Supreme Court of Louisiana decides that the execution of competent 
orders and decrees of courts is not to be prevented by the death of the 
officer appointed to execute them. When an auctioneer who has been 
appointed to make a judicial sale has made the adjudication, and exe- 
cuted his process verbal of sale, and has died before passing the act of 


sale, the court may appoint a new auctioneer to complete the execution 
of its decree. 


Sate: Ser Asmpe BECAUSE NO OnE WovuLp Bip AGAINsTa 
Poor Wipow. — In the case of Herndon vy. Gibson,? decided by the 
Supreme Court of South Carolina, a mortgagor at the sale of the mort- 
gaged premises publicly announced that she intended to bid; that she 
was a widow dependent upon the property for her support; and she re- 
quested that no one bid against her. It was held that this statement 
had the probable result of preventing free competition at the bidding, 
and that the sale ought to be set aside.? In Woody v. Smith,‘ it was 
held that where, at a public sale of the personal property of a deceased 
person, his widow purchased many articles at a nominal price, the by- 
standers refusing to bid against her, the sale was not thereby rendered 
void, if the auctioneers conducted the sale fairly, after due notice, and 
without conniving with the widow. The decision first above quoted 
suggests some speculations as to the remedy of the mortgagee. Sup- 
pose that, when the property is again put up for sale, the widow again 
appears and makes the same statement, canit be doubted that the well- 
known chivalry and generosity of the white people of South Carolina, — a 
trait of character conspicuous in the humblest as well as the highest, — 
will again prevent them from coming forward and bidding against her? 
How many successive sales will the Supreme Court set aside for that 


1 11 South. Rep. 874. 855; Martin v. Evans, Jd. 368; Dud- 
2 178. E. Rep. 145. ley v. Odom, 58. C. 131; Barrett v. 
* The court cited the following Bath Paper Co., 13S. C, 128. 

cases: Carson v. Law, 2 Rich. Eq. (S. 465N.C. 116. 
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reason? The Supreme Court can set aside sales and order new sales, 
but it cannot compel the people of South Carolina to bid against a 
widow in humble circumstances. The mortgagee will then be obliged, 
in order to protect his interests, to bid the property in himself; and as 
he might have done this at the first sale, what practical good is there in 
the decision? 


Liasiity or Commerciat AGEncies ror Lipset ror Fur- 
NISHING Fatse Reports.— Decision ON THE QUESTION UNDER THE 
French Law.— The Law Journal (London) says: 


An interesting case relating to the liability of inquiry offices towards those 
concerning whom they give information has just appeared in the “ Dalloz 
Reports.”” A Mr. Whitechurch, an English merchant in Paris, applied to a 
well-known agency there, Messrs. Wys Muller, to ascertain the commercial 
standing of Messrs. Weissmann & Kahn. The reply of the agency was 
favorable, but a few days later the agency informed Mr. Whitechurch that they 
had learnt that Messrs. Weissmann & Kahn had become insolvent. They did 
not state this as a rumor, but as afact. Mr. Whitechurch informed Messrs. 
Weissmann & Kahn of the information given him and its source, whereupon 
the injured firm took proceedings against Wys Muller for defamation. The 
Tribunal of Commerce found against the plaintiffs, but the Court of Appeal 
declared itself satisfied that the statement was untrue, and that Messrs. Wys 
Muller had, therefore, incurred liability towards the appellants. The ground 
given by the decision is important. It is not material, it states, that the 


- information was given “ confidentially and without guarantee; ”’ this does not 


annul the fault and its consequences. Even a rectifying note sent later on only 
diminished, but did not extinguish, the damage done, which was assessed at 
2,000 francs. Messrs. Wys Muller hereupon sued Mr. Whitechurch for divulg- 
ing the information, in spite of his engagement to treat it as confidential and 
himself as responsibie for the consequences if he should divulge it. The 
Tribunal of Commerce condemned him to pay 500 francs damages for violation 
of his engagement, and this the Court of Appealconfirmed. It will be observed 
that, in spite of Mr. Whitechurch’s undertaking to guarantee the agency against 
the consequences of divulging the information given, he only pays 500 francs of 
the 2,000 francs to which the agency is condemned. Agencies must, therefore, 
bear in mind that in France such an undertaking cannot be relied upon. 
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CORRESPONDENCE. 


A QUESTION FOR LAW STUDENTS. 
To the Editors of the American Law Review: 


I have read with great interest Hon. Lyman Trumbull’s article entitled 
“ Precedent vs. Justice ’’ and was particularly interested in his reference to 
“*The Rule in Shelley’s Case,’? on which rule I have had several discussions as 
to its real and true meaning. I wish to ask you, in your next number, to give 
a good, plain, common-sense, easy-to-be-understood definition of the rule. I 
am inclined to agree ‘with Judge Trumbull that it is “‘nonsense.’’ It is cer- 
tainly impracticable for this day and age, —that is, if I understand its real or 
true meaning. Please define its meaning, in plain, common-sense language, 
without reference to Bouvier, Anderson, or any of the law dictionaries. It can 
be made the subject of an interesting article by the AMERICAN Law REVIEW. 
Hoping to see such an article in your next issue, [ remain, 


Yours very truly, 


Jno. Lu. TaYLor. 
Salt Lake City, Utah. 


Remarks. — Not having the capacity to understand the Rule in Shel- 
ley’s Case, or to acquire an understanding of it by any degree of dili- 
gence within the limits of a life-time, we find ourselves unable to comply 
with the modest request of our esteemed correspondent. We respect- 
fully refer the subject to the students of the American law schools, with 
the statement that we will give $5 (it is not worth any more) for the best 
definition of the Rule in Shelley’s Case, sent to us on or before the 
first day of September next, with the condition that it is not to comprise 
more than 1,000 words, and that all the competitive definitions are to 
be submitted to our learned correspondent for his decision as to which 
is the best, the plainest, and the most ‘‘ common-sense and easy-to-be- 
understood ’”’ definition; his conclusion to be absolutely final, not sub- 
ject to any appeal or reversal, and we to have the right to publish or 
reject any or all of the said definitions. Competitors are to mail their 
definitions to the editors of the American Law Review, 215 Pine 
Street, St. Louis, in plain envelopes containing no printing on the 
outside, and are to inclose their names and addresses written or 


printed on a plain card, but not signed to the definition. — Eps. Am. 
Law Rev. 
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SMITH ON PERSONAL PROPERTY. —A Treatise on the Law of Personal Property, for 
students, lawyers and others. By Horace E. SMITH, LL.D., late Dean of the Albany 
Law School. Chicago: T. H. Flood & Co. 1893. 

A work which purports to cover the law of personal property in 325 pages of 
text, must, of necessity, be very elementary, and can state only the most essen- 
tial leading principles. This is all the learned author of the book before us 
professes to do; but he supplements his work with copious citations of leading 
cases and text-books, which serve as guides to those who desire a more extended 
discussion of the topics treated therein. Professor Smith, throughout his book 
lays down only those rules which are settled by the weight of authority, and 
devotes but little space to the discussion of the merits of conflicting cases,— 
believing that the best results can be attained by laying before his readers the 
first principles of the law, and then allowing them to master the more complex 
deductions from the numerous authorities which he cites. 

Their general plan of the work is perhaps the only one which leads to an 
orderly systematic development of the subject. The writer begins first with a 
general survey of the subject, and the different classes of persons who may 
acquire rights; secondly, the various methods of acquisition of title; third, the 
protection of the property and rights acquired; fourth, the transfer and extin- 
guishment of the rights in property, and he closes his discussion with the 
treatment of several kinds of property which do not appear sufficiently flexible 
to be treated in the order set forth above. 

It is conceded by experienced teachers of the law, that the most effective 
work can be accomplished by the student, by means of a combination of the 


. text-book and case system. The text-book, like the work before us, should 


state the rules deducible from the approved precedents; and the cases should 
be studied in connection therewith, to ascertain the thought of the judges, and 
the reason why the law is as it is. We believe, after a careful perusal of the 
work before us, that the author has discharged his duty to his readers, and that 
“Smith on Personal Property,’ will be generally received as a clear, concise 
and accurate statement of the leading principles of this branch of the law, as 
they now stand. W. D. T. 


ROBINSON’S FORENSIC ORATORY.— Forensic Oratory, A Manual for Advocates. By 
WILLIAM C. ROBINSON, LL.D. Professor of Law in Yale University. Boston: Little, 
Brown, & Co. 1893. pp. 357 and xxix. Price, $2.50 cloth, $3.00 sheep. 

“T have written this book,” says the author in his Preface, ‘in order to 
assist law students and young lawyers in preparing themselves to discharge in 

& proper manner their duties as advocates. For more than forty years I have 


1A number of books are unavoidably held over for further notice. — Eps. AM. LAW 
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been a frequenter of court rooms, and have studied the modes in which the 
trials of causes are conducted from the various points of view of a spectator, a 
court officer, a participating counsel, and a judge. The conviction was long 
since forced upon my mind that the enormous waste of time and energy in these 
proceedings is due to a want of method in preparing and presenting causes, 
whereby the conflicts of the forum, which should consist in the concentration 
of well ordered forces on the exact points of attack and defense, degenerate 
into a guerrilla warfare of indefinite duration, characterized by irregular and 
aften fruitless sallies, surprises, and retreats. Acting upon this conviction, 
and seeking for the method in which a legal contest ought to be conducted, I 
was led to compare the modes of operation adopted by advocates who had 
become noted for the celerity and certainty with which they won their cases, 
with the method and the rules prescribed by writers on the Art of Forensic 
Oratory, especially by Cicero and Quintilian, and became satisfied that, whether 
consciously to themselves or not, these advocates pursued that method and 
obeyed those rules. If this be true, nothing is more desirable than that young 
advocates should be well trained in the principles and practice of this art, and 
for that purpose I have brought together in this volume the substance of what- 
ever I have found already written on the subject, and of such additional 
conclusions as I have derived from personal observation and experience.” 

The work is divided into two parts, the first being devoted to a statement of 
the general methods of the Art of Oratory, with the reasons upon which they 
rest and the effects which they are calculated to produce; and the second part 
devoted to the various processes which constitute the Art of Forensic Oratory. 
Omitting the five chapters of the first part, the second part relating to the 
practice of Forensic Oratory is divided into four books. The first six chapters 
of the first book relate to the issue in the cause, the Persons, Things and 
Rules of Evidence, the Examination of the Client, the Law of the cause and the 
general plan of the trial. 

Chapter VII. Of the Qualifications of Witnesses. 

VIII. Of the Training of Witnesses. 
IX. Of the Direct Examination of Witnesses. 
X. Of the Cross-Examination of Witnesses. 
XI. Of the Redirect Examination. 
XII. Of Altercation. 
Book II. Or Expression. 
Chapter I. Of the Choice of Words. 
Il. Of the Collocation of Words into Sentences. 
III. Of the Construction and Use of Rhetorical Figures. 
IV. Of Style. 
Book III. OF ARRANGEMENT. 
Chapter I. Of the Exordium. 
II. Of the Statement and Partition. 
III. Of the Proof and Refutation. 
IV. Of the Peroration. 
V. Of the Preparation of an Oration. 
Book IV. Or DELIVERY. 
Chapter I. Of Voice. 
II. Of Gesture. 
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There is an appendex of ten pages containing an admirable compendium of 
logic, at the conclusion of which the author says: “ Practice in reducing the 
arguments found in briefs, decisions, and other discussions to syllogistic 
forms, and in testing them by these rules as explained in the foregoing pages, 
will soon familiarize the student with accurate logical methods, and enable him 
to guard against the errors which he thus learns to detect in the reasonings of 
others.” We would add, that if not only students but judges upon the bench 
and practicing lawyers would practice the same thing and would reduce their 
decisions and arguments to syllogistic forms and test them by the rules of logic, 
both the arguments of counsel and the decisions of the courts would be far 
more conclusive, and much less diffuse than we are wont to find them. 

To show the practical usefulness of this book, as well as the author’s style of 
writing, we quote three short sections from the beginning of the chapters treat- 
ing of the Training of Witnesses. 

“Src. 178. How Far Legitimate. — Although good witnesses are very rare, 
few witnesses are so poor that they cannot be improved; fewer still are so per- 
fect that a careful training will not render them more valuable. In reference 
to one qualification, training is of course impossible. Ideas cannot be furnished 
to the witness by the advocate, to be repeated in the court-room as if they 
were derived from personal observation. But in regard to almost any other 
attribute training is legitimate, and is certain to produce desirable results. 

“§xc. 179. The Witness Should be made to Comprehend the Facts to which he 
Testifies. —The point at which the witness and the advocate first meet is the 
point at which the training of the former will properly begin. When the advo- 
cate has heard the story of the witness, and has examined and cross-examined 
him upon it until the assertions which may survive may be relied upon as rep- 
resenting facts, these should be written down, and submitted to the witness as 
the statement expected from him on the stand. With the facts embodied in 
this statement he should be made thoroughly familiar, by directing his attention 
closely to details, and to their relation to other facts, until he sees each in all 
its aspects and understands its full significance. 

“Sxc. 180. He should be made to Comprehend the Relations Between the Issue 
and the Facts to which he Testifies. The bearing of these facts upon the issue 
should now be explained to him and he should be made to see how one form of 
answer to a question may promote, and a different form might prejudice, the 
cause. He should be taught the relations of each item of his knowledge to the 
controverted point, and be shown the danger of uncertainty or untruthfulness 
in any place. With a dull witness both this task and the preceding one are 
very difficult and require more patience than some advocates possess. But the 
desired result can be accomplished by perseverance and encouragement, and 
after all it is but another form of the labor that must be expended on the slow- 
witted juror, who must be made in the same manner to recognize the relations 
between fact and issue, and the consequences to which the testimony of the 
witness leads. No time or skill invested in the cause pays better in the end 
than this. It changes the entire position of the witness before the court. It 
makes him an active worker in the case, when he is otherwise but passive. It 
clothes him with conscious power to labor for the success of the cause, and 
gives him a courage and independence which, as the mere repository of infor- 
mation, he could never have obtained. The advocate who can put before the 
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jury an array of witnesses thoroughly cognizant of the facts they are to narrate, 
and of the effect of each fact on the issue, must have a poor and most unworthy 
cause if, in addition to such evidence, it requires much of the personal effort 
to achieve a triumph.” 

This is a book which no student of the law can afford to pass by without a 
thorough study of it. It is also a book which no practicing lawyer who under. 
takes the trial of causes and is not already an acknowledged leader in the 
courts, can afford not to read and read again. He should read it until his mind 
is wholly imbued with its most important precepts. 

We regard the book as by far the most important work we have upon Forensic 
Oratory or the conduct of causes before juries and before courts. 


MacDONALD’S CRIMINOLOGY.— Criminology by Authur MacDonald, Specialist in Educa. 
tion as related to the Abnormal and Weakling Classes, U. 8. Bureau of Education; 
Member of the Medico-Legal Society, New York, and the Anthropological Society, 
Washington, D. C., and U. S. Delegate to the International Society of Criminal Anthro. 
pology at Brussels, 1892. With an Introduction by Dr. Cesare Lombroso, Professor of 
Legal Medicine at the Uuiversity of Turin, Italy. Printed in the United States. New 
York, Funk & Wagnalls Company, London and Toronto, 1893. 


This work is divided into three parts. In Part I, the results of the researches 
of others mainly are given. This is entitled General Criminology, and contains 
eight chapters as follows: 

Chapter I. The Evolution of Crime. 

II. The Physical Side of the Criminal. 
III. Psychology of Criminals. 
IV. Intelligence of Criminals. 
V. Association of Criminals. 
VI. Criminal Contagion. 
VII. Criminal Hypnotism. 
VIII. Recidivation. 

Part II, consisting of individual and typical cases personally studied by the 
author in penal and reformatory institutions of America, is entitled Special 
Criminology and is divided into three chapters. 

Chapter I. Pure Murder. Case “ A.”’ 

Il. Pure Theft. 
III. Pure Meanness. 

Part III is the Bibliography of Crime, the first portion of, which is divided 
according to languages. The English works treat more of the practical side of 
criminology. The second portion is arranged under special heads such as 
Cerebrology, Insanity and Crime, Pathological Anatomy, Anthropometry and 
Physiognomy. This Bibliography covers 134 pages and seems to be very com- 
plete, referring not only to separate works, but as well to articles and papers 
published in journals and in the proceedings of associations. 

We quote a few paragraphs in which Mr. MacDonald explains his method ot 
investigation. ‘The method of special criminology is to study a few cases as 
thoroughly as possible. In a new field of empirical study the investigation of 
details is indispensable, if there is to be any attempt at scientific treatment. 
The reader may in addition gain an independent insight into typical cases, and 
the method of treatment in our penal institutions. The value of a single case 
lies in the fact, that repetition is the rule in crime. And for this reason the 
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study of single cases is probably the best method of gaining a definite knowl- 
edge of the causes, difficulties and remedies for crime. The method of 
gathering the facts is by visiting different reformatories and prisons. 
The superintendent or warden was asked to name the purest mur- 
derer, the most habitual thief, and the meanest person generally among the 
prisoners under his charge. Our aim is to study only those cases, about which 
enough is known, to place their real nature beyond a doubt. The cases selected, 
therefore, are among the worst, and are the most confirmed in their species of 
criminalty. * * * Our order of procedure is: (1st) To decide upon the 
cases to be investigated; (2d) to copy all the records of the institution; (3d) 
to interview all the officers who had knowledge of the prisoner through experi- 
ence; (4th) to interview and examine the prisoner himself. * * * Our 
endeavor has been to investigate the cases as thoroughly as possible, and we 
trust that this may give some idea and suggest to others that may lead penal 
and reformatory institutions to take more care in gaining knowledge of the 
previous life of the criminal, especially concerning his career after leaving the 
prison, and also in carefully recording his daily life while under their care, thus 
imparting useful knowledge to society at large. For if there is to be any ad- 
vancement in the knowledge of crime, it lies in the direction of the study of 
the criminal himself. Our institutions, then, should afford facilities for such 
study the very object of which is to furnish a trustworthy basis for the preven- 
tion and repression of crime. A clear idea of the causes of criminality is the 
first rational step towards its cure. Andif the cure be possible only to a certain 
degree the approximate determination of this degree would be of great practical 
importance. * * * It would seem, then, for the present, that criminology 
studies should be directed towards the investigation of individual criminals as 
members of society and the race. And it is in the psychology of the criminal 
that the most important results can be reached. His feelings and thoughts in 
general and especially at the moment of his crime reveal to us most of all his 
true condition. After this individual study, one may pass to broader fields of 
criminal sociology and anthropology. The thorough study of one single indi- 
vidual in the social organism, be he criminal or not, may suggest a method for 
the beginning, at least, of a scientific sociology.’ 

We note a few things relating to the Psychology of Criminals. 

Blushing.— Twice as many criminals as insane are incapable of blushing. 

Longevity.— Some criminals live to be eighty or ninety years of age. Wantof 
sensibility in criminals gives a hint as to their longevity. 

Moral Insensibdility is as great as physical in criminals. 

Instability is always present in some form in criminals. 

Vanity reaches its highest stage in criminals. 

Vengeance.— An excessive vanity is one of the main antecedents of venge- 
ance. 

Cruelty.— When blood has been once tasted by those who take pleasure in it, 
to kill becomes a burning passion. 

Wine and Gambling generally follow after criminal vanity is satisfied. 

The Table and Dancing.— Criminals like the table and love the dance. 

Insanity.— Criminals have much in common with the insane. 


Death.— In general criminals are afraid of the thought of death. They hold 
to life. 
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Religion.— Does not seem to prevent vice and crime very much. Religiousness 
is unfortunately and too often allied with the baser instincts of man, and such 
glaring contradictions become social ulcers. 

The book as a whole is a very interesting one. It presents a wealth of 
learning on the subject of crimes and criminals. To those who are interested 
in this subject it must be quite indispensable. The author’s own investigations 
are an important contribution to the science of criminology. 


BUSWELL’S LAW OF PERSONAL INJURIES. —The Civil Liability for Personal Injuries 
Arising out of Negligence. By HENRY F. BUSWELL, author of “ The Law of Insanity,” 


“ Limitations and Adverse Possession,” etc. Boston: Little, Brown, & Co. 1893. pp, 
463 and xxxv. Price, $5.50 net. 


Mr. Buswell, who is already well known to the profession for his excellent 
legal treatises, now comes before the public with a new work, which we predict 
will be received with a degree of favor at least equal to that accorded to his 
other works. Actions for personal injuries caused by negligence probably 
occupy the attention of courts throughout the country a greater number of days 
in the year than any other kind ofaction. Mr. Buswell has undertaken to state 
the principles of the law of negligence so far as it is applicable to cases of per- 
sonal injuries; ‘‘ to consider the rules applicable to cases of liability created by 
statute; and, finally, to discuss the general rule of liability as this is modified by 
the existence between the parties, of the relation of employer and employe.” 
The book contains an Analytical Table of Contents which admirably shows in 
detail the plan and scope of the work; but as this occupies a dozen pages we 
must be content with such a brief indication of the contents as may be gathered 
from the chapter headings, which are as follows: 

I. Of Parties Plaintiff. 

Il. Of Parties Defendant. 
III. Of Negligence Generally and the Doctrine of Proximate Cause. 
IV. Of Negligence on the part of the Defendant. 

V. Of Negligence on the part of the Plaintiff. 
VI. Statutory Liability of Municipalities as to Ways. 

VII. Of the Master’s Obligation to his Employes. 

In his Preface Mr. Buswell says that he has attempted to state clearly the 
principles of the law, and sufficiently to illustrate these by the citation of the 
facts of described cases, but that he has avoided overloading the work with full 
statements of cases merely cumulative; that the leading principles of the law, 
as settled by the weight of authority, are stated in the text of the work; the 
discussion of collateral matters, and disputed or doubtful points or cases, 
being reserved, generally, for the foot-notes. 

We have examined the work sufficiently to know that it has been most care- 
fully prepared throughout. The author has written from a study of cases. He 
has clearly stated the rules which he has deduced from the decisions, and has 
accurately noted the limitations of these rules. He is logical and clear in style. 
In short his book is thorough and honest from title page to Jinis. 

We have seen some law books within the last few years which are in extreme 
contrast to the work under review; books hastily made up of stealings from 
other text-books, interspersed with clippings of head notes from the Reporters. 
We have sometimes thought that Mr. Bishop has been more severe in his de- 
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nunciation of pirates of legal literature than the occasion demanded; but a 
partial examination of some piratical books has brought us to feel that Mr. 
Bishop was after all not far out of the way. It is very evident that some law 
books are being made by men who call themselves authors, who are not 
authors in any sense of the word. They do not write in libraries and possibly 
never saw a well-filled law library containing the law literature of England and 
America. They collect the text-books relating to the subject they have in hand, 
subscribe for the Reporters, and then proceed to write; they take a page or 
section, if they are considerate enough not to take many pages and sections 
together, from one book, changing somewhat the wording, and the order of the 
sentences, and citing the same cases in a different order; add some cuttings 
from the Reporters; and then work in a few sentences stolen from another 
book. Generally the various stealings and cuttings are joined together in a 
bungling manner, and in a style of English which in these parts betrays the 
originality of the so-called author. It would be an interesting study, if one 
had the time and the patience, and it were worth the while, to follow out the 
make-up — the mosaic, so to speak — of some of these books. 

To return to Mr. Buswell’s book which, as we have said, presents a contrast 
to the kind of a book just described, we would only say further that we 
heartily recommend it to judges and lawyers everywhere. 


TIEDEMAN ON EQUITY JURISPRUDENCE. —A Treatise on Equity Jurisprudence, with par- 
ticular reference to the present conditions of Jurisprudence in the United States. By 
CHRISTOPHER G. TIEDEMAN. St. Louis: F. H. Thomas Law Book Co. 1893. 


Prof. Tiedeman, though comparatively a young man, has given to the profes- 
sion several works of different degrees of merit, among which his Treatise on 
Real Property has been considered the best. In his preface to the work under 
consideration, the author says that he has succeeded in presenting the entire 
subject of equity jurisprudence, as it now obtains in the United States. In this 
Prof. Tiedeman has succeeded, as he believes, in accomplishing more than either 
Mr. Justice Story or Prof. Pomeroy have accomplished in their admirable works 
on this subject, the latter of which our present author appears to have made 
such good use of. Now, while the present work bears every indication of 
honest, conscientious labor, it would seem that the author claims too much. 
Mr. Justice Story could not cover Equity in less than two volumes, and Prof. 
Pomeroy required three. No one will accuse either of the above writers of 
unnecessarily enlarging upon their theme. Prof. Bispham in his “ Leading 
Principles of Equity,”” which was written twenty years ago, does not pretend to 
cover the entire field, but purports to expound only the leading principles. In 
actual reading matter the text of Bispham compares very favorably in quantity 
with that of the present work. In view of these conditions Prof. Tiedeman’s 
claim seems untenable. But he has succeeded in presenting a very clear and 
concise statement of the leading principles of equity, in a fairly readable form, 
and comprehensive in their scope. 

But is there a pronounced demand for a new treatise on this subject? We 
think not. The field has been already covered very thoroughly by the treatises 
now in existence. We already have Story, Bispham, Snell, Willard, Pomeroy, 
and Beach, besides numerous other works more elementary. Few who are 
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already supplied will discard what they have for this latest acquisition. How- 
ever, Prof. Tiedeman’s book will stand an equal chance with the new demand; 
and, to those whose needs will be answered by a single volume work we would 
recommend a careful examination of the one before us. 

Prof. Tiedeman’s learning in the law of Real Property has peculiarly fitted 
him for the treatment of the subject of Uses and Trusts, which form a natural 
part of a work on Real Property or of a work on Equity. The author cites over 
twelve thousand cases. This is about half as many as Prof. Pomeroy’s work 
contains, but is a very good indication of the amount of matter which can be 
compressed in a small compass. The index does not appear quite as compre- 
hensive as it might be. The printing is fair. W.D.T. 


CLEMENT’S FIRE INSURANCE DIGEST. — A Digest of the Law of Fire Insurance in the: 
courts of the United States, Great Britain and Canada, from the earliest period to the 
present time, with references to statutory provisions, and including the New York 
Standard Form of Fire Insurance Contract annotated, and other Standard Forms, all 
classified and arranged as to subject-matter according to existing terms and conditions, 
By GEORGE A. CLEMENT, of the New York Bar. New York: Baker, Voorhis & Company, 
1898. 


The title, as above set forth, is a sufficient description of the general plan of 
the work. Its arrangement follows the New York Standard form of fire insur- 
ance policy, which has been adopted by most of the States, giving an interpre- 
tation and analysis of each section and clause seriatim. Nearly seven thousand 
cases have been reviewed and abstracted, making the compilation very com- 
plete. The book contains seven hundred and fifty-four pages, all told. The six 
hundred and ninety pages of digest matter are set in double column well spaced, 
and in clear, readable type. The work is printed and bound in a neat, work- 
manlike manner. Clement’s Fire Insurance Digest is a very meritorious under- 
taking, and will no doubt achieve the success which it deserves. W. D. T. 


AMERICAN RAILROAD AND CORPORATION REPORTS, VOL. IL Being a collection of the 
current decisions of the courts of last resort in the United States pertaining to the. 
law of Railroads, Private and Municipal Corporations, including the law of Insurance, 
Banking, Carriers, Telegraph and Telephone Companies, Building and Loan Associa- 
tions, etc. Edited and annotated by JoHN LEwIs, author of “‘ A Treatise on Eminent. 
Domain” in the United States. VolumeII. Chicago: E. B. Meyers’ Company. 1893. 


An attempt to review a single volume of the above series must, in its nature, 
be very fragmentary and unsatisfactory, as it is but a small part of a very gen- 
eral and comprehensive scheme of work fully advertised and described by the 
publishers. 


RICE ON EVIDENCE. — The General Principles of the Law of Evidence in their Application. 
to the Trial of Criminal Cases at Common Law and under the Criminal Code of the sev- 
eral States. By FRANK S. RICE, author of “Civil Evidence.” Rochester, N. Y. 1893. 
Lawyers Co-Operative Publishing Company. 


This book is designed by the author as a companion to his work on Civil 
Evidence, thus covering the entire field. It is very doubtful whether it can be 
called a treatise, because the author says his ‘‘ endeavor has been to emancipate 
the text as far as possible from metaphysical discussion and refined theorising, 
and to place every assertion beyond the reach of suspicion by citing in its sup-- 


BOOK REVIEWS. 631 


port the deliberate utterance of some tribunal entitled to respect.’” The latter 
part of his endeavor he has successfully carried out. The whole work appears 
to be nothing more than a collection of the utterances of different courts, in- 
terspersed with copious selections from the different digests and statutes. The 
writer does not trust to his own judgment and skill in the formulation of the 
rules; but his work is purely clerical and ministerial — that of a collector and 
compiler. 

This kind of work is not authorship. In order to merit the consideration of 
a book-burdened profession, that which purports to be a treatise on a vast and 
intricate subject, must be written upon some well defined plan. The cases 
bearing upon each particular proposition must be collected and carefully con- 
sidered, and the rules must be stated in their logical sequence. After each 
main proposition should come the exceptions, counter doctrines adopted by the 
policy of the courts of various States which may differ from the main rule, to- 
gether with the reasons for such difference. There should be no padding, and 
no useless verbiage or adjectives of euphonious sound. A treatise must be 
clear, lucid and logical. Sir J. F. Stephen, who in the latter years of his life, 
was perhaps the best authority on the English law of Evidence, says, that the 
greatest difficulty to be encountered in the preparation of a treatise on this 
subject arises from the fact that the whole body of the law of Evidence is made 
up of exceptions to exceptions to a few general principles; and, in his little 
Digest upon that subject, there is manifested a degree of research, labor and 
care which it would be well for other authors to emulate. 

The typographical appearance of this book forbids our recommending it to 
those who are looking for a treatise for consecutive and systematic reading; 
and it does not appear to have been written or printed with that end in view. 
The type-setting is slovenly, and its whole appearance indicates that the book is 
gotten up as cheaply as possible and apparently for the country trade. Good 
printing, on a fair grade of paper, covers many faults. Instead of the citations 
being dropped at the bottom of the page in smaller type, they are run right in 
with the text in italics of the same size of type, and the whole appearance is. 
similar to that of the notes to some editions of Smith’s Leading Cases. This 
impairs its value to the student, whose mind should not be deflected from the 
text, and makes it at least two hundred pages larger than it would be if printed 
in accordance with the well-established methods of legal typography; but, on 
the other hand, it does not diminish its usefulness as a book of ready refer- 
ence. In its present form, this volume is made up of nine hundred and sixty 
pages of text, to which are cited about eight thousand cases. This will make 
the book useful to those practitioners whose libraries are not large, and to 
those who, from the remoteness of their situation, have rot access to the 
reports and other media for original research. W. OD. T. 


SHELDON ON SUBROGATION, SECOND EDITION.—The Law of Subrogation. By HENRY N. 
SHELDON. Second Edition. Boston: Boston Book Company. 4893. 


The importance of the law of subrogation is manifest from the very large 
number of cases cited in the present book, there being between five and six 
thousand. The fact that it has run through one edition is sufficient evidence of 
the favor with which it has been received. The second edition is considerably 
enlarged, and the author has spared no pains jn bringing it to a very high 


1; 
ld 
d 
il 
k 
e 

3 

q 

XUM 


632 27 AMERICAN LAW REVIEW. 


standard of excellence. The plan is logical. The first chapter states the lead- 
ing principles, and the succeeding chapters are applications of those rules to 
various classes of conditions which arise. The paper is fair, and the typo- 
graphical execution is excellent. W. DT. 


BEACH ON PUBLIC CORPORATIONS.— Company Law: Commentaries on the Law of Public 
Corporations, including Municipal Corporations and Political or Governmental Corpo- 
rations of every class. By CHARLES FISK BEACH, Jr., of the New York Bar, author of 
“ Private Corporations,” “ Modern Equity Jurisprudence,” “ Contributory Negligence,” 
Modern Law of Railways,” “ Receivers,” Wills; editor of the American Pro- 
bate Reports,” and sometime editor of the “ Railway and Corporation Law Journal,” 
In two volumes. Indianapolis: The Bowen-Merrill Company. 1893. 

In his preface to the present work Mr. Beach says, among other things: “] 
have proposed to myself the task of making a treatise which shall cover the 
entire field of public company law in all its details, using the term ‘public 
companies’ in its widest modern sense, and I have studiously undertaken in 
the volumes in hand not to omit the law, as declared in the decided cases, or 
defined by statute, of any sort of a public corporation. This work, there- 
fore, and my ‘Private Corporations’! complement each other, and, taken 
together, are intended to constitute a complete treatise, in four uniform 
volumes, on Company Law in all its phases, from the Federal government at the 
one extreme — which, in this country at least, is the first of public corporations? 
possessing defined and limited corporate powers, with the capacity to con-— 
tract and be contracted with, to sue in its corporate name * and to be sued by 
consent, and which, having been duly created as a corporation by the peopie of 
the several original States, acquired a true corporate entity, and went into 
operation, or commenced the transaction of its business, on Wednesday, March 
4, 17894 — to the most insignificant joint-stock association or local incorporation, 
at the other extreme. Within this wide range should seem to be included 
every sort of an association among men which passes for a corporation ora 
company, aside from partnerships on the one hand, and political sovereignties 
on the other.” 

This quotation exhibits the ignorance of legal classification and nomenclature 
which seems to be one of the numerous misfortunes of this writer; for when 
he issued his work on “ Equity Jurisprudence,” he seemed to think that it lay 
in the same line of classification as his work on ‘“ Private Corporations.” 
There is no sense, ancient or ‘‘ modern,” in which the phrase “public com- 
pany’ has ever been applied to a governmental corporation as such. It has 
never been applied by any respectable court or judge to a political corporation, 
and it is a mere hallucination to classify a work on public corporations as a 
work on a branch of “ company law.’”? The word “ company” has always 
had, in England and in this country, a well understood meaning. It has referred 
to a numerous body of adventurers organized for some business purpose, some- 
times incorporated and sometimes not. Political or governmental power, the 
possession and exertion of which is the distinctive characteristic of municipal 
and other governmental corporations, is in no proper sense a characteristic of 


1 Chicago, 1891. 3 “The Government of the United States,” 
2 United States v. Maurice, 2 Brock. 96, Cohens v. Virginia, 6 Wheat. 264. 

109 (per Marshall, C. J.) ; Ableman v. Booth, 4 Owings v. Speed, 5 Wheat. 420, 

. 21 How. 506, 
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a“ company.” Itistrue that some “companies” have possessed quasi-govern- 
mental powers; but these have been companies organized in England to carry 
on commercial ventures in distant and barbarous or semi-barbarous countries, 
such as the African Company, the East India Company and the Hudson Bay 
Company. The granting of guasi-sovereign powers to such companies has been 
found necessary to enable them to deal effectively with the native races. But 
there is no more sense in calling a municipal corporation a “‘ public company”’ 
than there would be in calling it a flock or a herd. The United States is 
undoubtedly a public corporation, and so is every sovereign; but no judge or 
lawyer has ever before spoken of it as a public company. 

In another part of his preface Mr. Beach says: “In collecting and arranging 
the matter for so large and comprehensive a work as this, I have, of necessity 
and as of course, relied very much upon the intelligent and faithful labor of 
several young men in my office upon whose assistance I have come very much 
to depend in work of this character, and without which, in view of my other 
engagements, it would have been altogether impossible for me to prepare the 
work in its present shape.’? This statement is a frank confession of a fact that 
might have been discovered by a critical examination of the work. It bears 
intrinsic evidence of being the work of a number of persons of varying degrees 
of capacity; and in this respect it does not differ from several of the works of 
the same author. It is well known that several works which have gone out 
under the name of this author have been written largely by other persons, and 
the names of some of these persons are well known. A large portion of his 
work on “‘ Receivers ’’ was written by a reputable lawyer in New York, whose 
name we could give if permitted to do so. His work on ‘Railway Law,” 
which, so far as we have examined it, is an indifferent performance, went to the 
publishers in the handwriting of another man, by whom it was really written, 
with some additions and annotations in the handwriting of the ostensible 
author. The president of a literary bureau, may indeed present to the profes- 
sion fairly useful works; but their quality will depend upon whom he selects 
for his assistants, and in what manner he lays out his work and drills and 
superintends his assistants. The great painter Rubens filled the galleries of 
Europe with his paintings, and every traveler can shut his eyes and see the 
naked form of either one of his two wives. The work was done chiefly by the 
hands of others, but it was done under the eye and criticism of the great 
master, and subject to his constant superintendence and finishing touches. No 
author could turn out law books as by machinery and at the rate of two volumes 
a year, who did not resort to the assistance of others, not only in compiling the 
materials, but in writing them up and finishing them for publication. 

We believe that Mr. Beach began his legal authorship with the publication in 
1885, of a work in one volume on “‘ Contributory Negligence.’? The selection of 
the subject of contributory negligence, which is strictly a defensive branch of 
nearly every action for damage grounded upon negligence, was a distinct 
attempt to present a book which corporations would buy; and the attempt suc- 
ceeded. This was followed, in 1887, by his work on “ Receivers,’’ written 
largely, as we have already said, by the hand of another. A year later came a 
work on Wills,’ published in the so-called Pony Series” of the Bancroft- 
Whitney Company. In 1890, two or three other works appeared under the 
name of the same author, a work on Railways, in two volumes, published in 
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the same series; a volume consisting of a digest of railway decisions, and 
another volume consisting of a digest of patent office decisions. In the follow- 
ing year was published a two-volume work under the name of the same author, 
on the law of Private Corporations. The next year came a work under the same 
name, on the vast and comprehensive subject of ‘ Equity Jurisprudence;” and 
now, a year later, we have the present work, in two volumes and citing about 
15,000 cases. No single mind is capable of grinding out legal treatises at this 
rate, with any tolerable degree of accuracy, and an author who publishes books 
at this rate invites the scrutiny of the reviewer as to his subjects and methods. 

And first as to his subjects. A lawyer who really desires to serve his pro- 
fessional brethren, by writing treatises on legal topics to facilitate their labors, 
will, in order to justify his claims upon their attention, either select topics 
which are not already well covered by other treatises, or else he will undertake 
to write works which will serve them better than existing works. Instead of 
doing this, Mr. Beach has selected subjects which have been covered by writers 
who deserve to be spoken of as masters of the law. The subject of Receivers, 
on which he published a work in 1887, had been, in 1886, covered by the second 
edition of a work by James L. High, of Chicago, one of the ablest equity lawyers 
in the United States. Mr. High’s work was indeed deficient in not collecting 
and stating all the applicatory case law on the subject of Receivers. To the 
knowledge of the writer, a good many important cases were not noticed in his 
treatise at all. If Mr. Beach succeeded in supplying this deficiency, the writing 
of his work on Receivers was justified; for it was not justified by reason of any 
superiority of treatment over the work of Mr. High. His work on “ Wills,” 
which appeared in 1888, related to a subject which had already engaged the 
pens of the most eminent lawyers. We already had two American editions of 
the great work of Jarman, one edited by Dr. Bigelow, a legal author of high 
reputation, and another edition of the same work in three volumes, usefully 
edited by Mr. Randolph and Mr. Talcott; and besides this we had the work of 
Judge Isaac F. Redfield, in three volumes, though somewhat out of date. This 
did not necessarily exclude the preparation of a small manual on the same sub- 
ject, to go into such a series as the “ Pony Series.”” Redfield on Railways was 
somewhat out of date, but the work of Wood was so much better than that 
which was issued under the name of Beach, as to leave no excuse for the publi- 
cation of the latter. The law of Private Corporations, on which Mr. Beach 
furnished the profession with two volumes in the year following, had not been 
corcred in this country by any writer of eminence, though it had been treated in 
England by a very great lawyer, Sir Nathaniel Lindley, first under the title of 
Partnership, and afterwards, in 1889, under the title of “‘Companies.’’ Our best 
American work on that subject was and is the work of Morawetz, though the 
citation of cases made by that author was not half as large as it should have been, 
and though many topics germane to the subject were not treated by him at all. 
Inso far as Mr. Beach’s work cited more cases and touched upon more topics than 
did the work of Morawetz, its existence was justified. But the work of Mora- 
wetz remains superior to it as an orderly treatise on the law of private corpo- 
rations. The fact that Mr. Justice Story had written a treatise on the subject 
of Equity Jurisprudence, which had acquired a standing as authority in two 
hemispheres, and that Professor John Norton Pomeroy had, in a three-volume 
work, developed the modern law on the subject, after many years of labor, did 
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not deter Mr. Beach from attempting that subject with the most cheerful confi- 
dence; and a year after he had published his work on Corporations he (or some 
other person or persons under his name, or he in connection with some other 
person or persons, it is not very material which or how), issued a two-volume 
work called “‘ Modern Equity Jurisprudence,”’ which has been said by some to 
be the best of his works. At the time of the publication of the present work, 
the work of Judge Dillon on Municipal Corporations had stood alone as the 
American work on that subject. It had enjoyed a very great success, and had 
been perhaps cited by the judges in their opinions more than any other Ameri- 
can law treatise except Greenleaf on Evidence. It was the work of a mature 
lawyer and judge, who thoroughly understood how to group and classify his 
materials, and how to extract from a collection of decisions the leading princi- 
ples, and to state them in a manner which was absolutely pellucid.1. The fact 
that the subject of public corporations had been dealt with by the pen of such a 
master, in a work which had received the universal plaudits of the profession, 
did not for one moment deter Mr. Beach from turning his literary bureau loose 
upon it; and the result of the raid which he has made upon the subject is given 
in the volumes before us. The result is a work, in two volumes, of about the 
average size and dimensions, which the publishers have presented to the pro- 
fession in a fairly creditable manner. It should be stated that the publishers 
are a young and enterprising house, and that they are struggling, and not with- 
out success, to deserve the confidence of the legal profession. About fifteen 
thousand cases have been cited, though we find ourselves unable to conclude 
that all of them have been carefully examined. Any work which collates and 
states, in two volumes, in the barest manner, the result of so great a number of 
cases, must be a useful tool in the hands of the practitioner. But experience 
in legal authorship having satisfied the writer that so great a number of cases. 
cannot be examined in the space of two moderate volumes of large open type like 
those under consideration, he has ventured to go into some of the footnotes for 
the purpose of ascertaining the manner in which the work has been put together. 

Turning at random to section 479, under the caption, ‘‘ Receiver for a City,” 
Mr. Beach (or his literary assistant), instead of formulating a clear proposition 
as to the circumstances under which, if at all, a court of equity can sequester 
the revenues of a municipal corporation for the benefit of its creditors, intro- 
duces the subject thus: ‘‘ The United States Circuit Court, on a bill filed by the 
bondholders of the city of Memphis, appointed a receiver for the city, and 
ordered a surrender of the property and assets of the city; and he asked an 
injunction afterwards against the officer appointed under the laws of Tennessee 
for the taxing district of Shelby County, to receive this property and those 
assets, in order that the same might be administered by the court as a court of 
equity through its officer. The Supreme Court of the United States, on appeal, 
gave the subject full consideration. The court was agreed upon the proposition 


1 The word pellucid, when applied tothe judge of the Supreme Court of Illinois, in 


writings of Judge Dillon, comes into the 
mind of the present writer from his recol- 
lection of a conversation which took place 
some years ago in the office of the Chicago 
Legal News, with Judge Bradwell, of 
Chicago, and Judge T. Lyle Dickey, then a 


which Judge Dickey stated that Judge Dil- 
lon was one of the greatest lawyers which 
this country had ever produced, and that 
his opinions and writings were “ absolutely: 
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which follows: Upon the repeal of the charter of a city, property held for public 
uses, such as public buildings, streets, squares, parks, promenades, wharves, 
landing-places, fire-engines, hose and hose carriages, engine houses, engineer. 
ing instruments, and generally everything held for governmental purposes, 
passes under the immediate control of the State, the power once delegated to 
the city in that behalf having been withdrawn.” To this he cites Meriwether 
v. Garrett.1 This is, in substance, the proposition of the court in its “con- 
clusions”? as announced by Chief Justice Waite.2 Mr. Beach then cites four 
other cases in the same note, and consequently to the same proposition 
with a “‘ see also,” as below.’ Turning to these cases, we find that not one of 
them has any direct relation to the proposition that, upon the repeal of the 
charter of a municipal corporation, such of its property as it has held for gov- 
ernmental purposes passes to the State; and that only two of them has any 
bearing upon it, and that very remote and inferential. The first one‘ holds 
that a judgment against a municipal corporation is not alien upon its real estate, 
because no execution can issue against its real estate. Another one holds 
that lands which have been dedicated to acity as a market space cannot be 
sold under an execution against the city. Another holds that a judgment against 
a city is not a lien upon premises owned by it and used for hospital purposes,‘ 
Another was an action by a State on a bail-bond given in a case of misdemeanor, 
where the prisoner, after appearing in court, had escaped!* The decision 
contained no question relating to municipal corporations. 

The same paragraph of Mr. Beach’s work, still treating of the decision of the 
Supreme Court of the United States in Meriwether v. Garrett, concludes as 
follows: “The majority of the court reversed the court below, and held that, 
as it involved the power of the court to levy taxes, the appointment of the 
receiver could not be sustained. It was their judgment that taxes levied ac- 
cording to law before the repeal of a charter of a city, other than ‘such as 
were levied in obedience to the special requirement of contracts entered 
into under the authority of law, and such as were levied ‘under judicial 
direction for the payment of judgments recovered against such city, can- 
not be collected through the instrymentality of a court of chancery at 
the instance of the creditors of the city.’? To this text is appended the 
foot note given below.® It is perceived that, without any attempt at analysis 
or without any attempt to explain their contents other than by the suggestion 
that they relate to “‘ taxes and power of court to collect,” the author (or some 
of his assistants) cites no less than nine cases under a “ see also,’’ and that 
this “ see also’’ is annexed to a text which embodies a proposition that munici- 


1 102 U. 8. 472. 

2 Ibid, 401, 

8 See also Schaffer v. Cadwallader, 36 
Pa. St. 126; City of Davenport v. Peoria 
Marine & Fire Ins. Co., 17 lowa, 276; Askins 
v. Commonwealth, 1 Duy. (Ky.) 275; The 
President &. v. City of Indianapolis, 12 
Ind. 620. 

Schaffer v. Cadwallader, supra. 

5 President &. v. City of Indianapolis, 


supra. 
. © City of Davenport v. Peoria Marine & 
Fire Ins, Co., 17 Iowa, 276. 


Askins v. Commonwealth, supra. 

8 “* Meriwether v. Garrett (1880), 102U. S. 
472. See also as to taxes and power of 
court to collect, — City of Augusta v. North, 
57 Me. 392; City of Camden v. Allen, 26 N. 
J. Law, 398; Perry v. Washburn, 20 Cal. 318; 
Philadelphia v. Greble, 38 Pa. St. 339; How- 
ell v. Philadelphia, 35 Pa. St. 471; Rees v. 
City of Watertown, 19 Wall. 107, 116; Heine 
v. Levee Comm'rs of New Orleans, 1 Woods, 
247; Same v. Same, 19 Wall. 655.” 
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pal taxes cannot be collected through the instrumentality of a receiver ap- 
pointed by a court of chancery. We shall now turn to the cases embraced in 
this “‘ see-also,”’ and look at them, one by one, to see what they contain. The 
first one,! holds that the constitution of Maine does not limit or restrict the 
power of the legislature to repeal any statute by which taxes have been imposed, 
or to prohibit the collection of taxes after they have been duly assessed and 
committed to the collector. The next one,? holds that the payment of taxes can- 
not be enforced by the common law action of debt, unless the governing statute 
provides that method of enforcing it. The third one® holds that taxes are not 
debts, within the meaning of the act of Congress known as the Legal Tender 
Act, and consequently that a tax collector is not bound to receive United States 
Treasury notes in payment of taxes, contrary to the statute of the State. The 
fourth one‘ holds that the city of Philadelphia had no statutory power to estab- 
lish a lien for work-done and materials furnished the city in making a culvert 
within the limits of the old city. The fifth one 5 holds that where contracts under 
*which paving and curbing were done, and for which a lien was filed, expressly 
stipulated that the city of Philadelphia should be under no expense for the 
same except for intersections, it is not a ground for charging the city, that she 
retained a market place in the center of the street. The sixth one® is the well- 
known decision of the Supreme Court of the United States which put an end to 
the attempts of the circuit courts to enforce the collection of municipal taxes to 
satisfy judgments rendered on municipal bonds, by directing their marshals to 
levy and collect the tax. The seventh one’ holds that a court of equity cannot 
enforce the collection of a public tax to pay interest due on bonds issued by 
public authority, —in the particular case, on bonds issued by the Levee Com- 
missioners of Louisiana; and the eighth ® was an aflirmance of the same decis- 
ion by the Supreme Court of the United States on appeal. It is thus seen that 
out of these eight ‘‘ see alsos,”’ only three have any relation to the proposition 


embraced in the text. 


Turning to another portion of the work and analyzing the cases cited, we 
find not so many mistakes as the preceding, but still too many. On page 
1190, in a note to section 1201, which relates to injunctions against illegal 
assessments by municipal corporations against private property for street and 
other improvements, there is this statement: ‘ Questions that go to the juris- 
diction may be raised by injunction.» The word ‘jurisdiction ” as here used, 
is evidently intended to refer to the power of a municipal corporation, under its 
charter or governing statute, to make the assessment, and not to the jurisdiction 
ofanycourt. The use of the word is therefore inaccurate. The proper meaning 
of the word jurisdiction is, the rightful power to determine a controversy, judi- 
cial in its nature. To this proposition the author cites ten cases, of which 
four® seem to support the text accurately and three with tolerable accuracy.” 


1 Augusta v. North, supra. 

2 City of Camden v. Allen, supra. 

8 Perry v, Washburn, supra. 

4 Philadelphia v. Greble, supra. 

5 Howell v. Philadelphia, supra. 

© Rees v. City of Watertown, supra. 

? Heine v. Levee Commissioners, 1 Woods 
(U. S.), 246. 

® Heine v. Levee Commissioners, 19 Wall. 
(U. 8.) 655. 


® Goring v. McTaggart, 92 Ind. 200; Ft. 
Wayne v. Shoaff, (erroneously printed 
Shraff), 106 Ind. 66; Curry v. Jones,4 Del. 
Ch. 559; Keese v. Denver, 10 Colo. 112; s. c. 
15 Pac. Rep. 825. 

10 Makemson v. Kauffman, 35 Oh. St. 444; 
Covington v. Nelson, 35 Ind., 582; Dunwid- 
die v. Rushville, 37 Ind., 66. The first of 
these three cases holds that an injunction 
ought to be awarded to restrain county 
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But the other three do not support the text at all. One of them,! and this ig 
the first one of the ten which Mr. Beach (or his assistant) cites to the above 
proposition, — holds that, after such an assessment has been made, and the land 
of the property-owner sold to enforce the same, and a deed delivered to the 
purchaser, the property-owner may maintain a bill against the purchaser to quiet 
his title. It may be assumed that it was a statutory proceeding to quiet title, 
for the issues were tried by a jury, and judgment was rendered for the plaintiff 
on the verdict. Another one? holds that an injunction may be properly awarded’ 
to restrain the sale of the property of the plaintiff for State and county taxes 
illegally assessed. It supports the text by analogy. The third,* holds that a 
national bank may have an injunction to restrain a State officer from wrong- 
fully collecting a tax assessed against the shares of its stockholders. It has no 
more analogy to the text than any other one of that numerous class of cases 
which hold that an injunction may be awarded to restrain the enforcement of 
the collection of an illegal tax. 

Immediately below in the same note is this proposition: ‘* Fraudulent assess- 
ments may be enjoined.” To this proposition seven cases are cited, five of 
them with a “see also.’’ The first two‘ support the text, since in both of them 
the assessment was characterized as fraudulent as against the property-owner. 
Three others support it by sufficient analogy to warrant their being cited under 
a “see also;’’> but one of them was not a proceeding to enjoin the enforcement 
of an illegal tax, but was a motion presumably under a statute, to vacate an 
assessment.® 

A writer is not to be impeached, however, fora single citation which is not 
applicable. Notwithstanding the greatest attention in verification, erroneous 
citations will sometimes creep in, and in the most absurd and unaccountable 
fashion. For instance, in the second edition of High on Receivers, one of the best 
and most accurate law books which we have, the case of Justice v. Kirlin,’ is cited 
to the proposition that a receiver cannot bring an action in his own name, but 
must proceed in the name of the party whose possession has been dispossessed, 
and whose right of action has vested in the receiver. Turning to the case, we 
find that it was an action for slander, and of course had nothing to do with any 
receivership. But in the same volume, seven pages further on, we find a case 
which holds that when a receiver brings an action, he must use the name of the 
party having the legal title.® 

On the whole, we are glad to say that Mr. Beach seems to have succeeded 
with his task very well. His footnotes abound with the latest adjudications, 
and the propositions of his text are very well vindicated by quotations from 
recent adjudications in these notes; nor has he paid much attention to adjudica- 


commissioners from contracting for the 3 Cummings v. National Bank, 101 U. 8. 
construction of certain road improvements, 153. 


where the preliminary steps bave not been 


taken according to law; the other two hold 
that an injunction ought to go to restrain a 
municipal corporation from constructing 
a municipal improvement where the pre- 
liminary steps prescribed by the governing 
statute have not been taken. 

1 Wilson v. Poole, 33 Ind. 443, 

2 Fremont v. Boling, 11 Cal. 380, 


4 Wright v. Railroad Co., 64 Ga. 783 (erro- 
neously printed 782); Merrill v. Humphrey, 
24 Mich. 170. 

5 These are Hassen v. Rochester, 65 N. Y+ 
516; Hersey v. Supervisors, 16 Wis. 198; 
Crabtree v. Gibson, 78 Ga. 230. 

6 Matter of Livingstone (erroneously 
printed Livingston), 121 N. Y. 94. 

7 17 Ind. 588. 

® Herron v. Vance, 17 Ind. 595. 
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tions other than those of appellate courts of final jurisdiction. It is quite evi- 
dent that this work, while containing some defects, is, on the whole, a good 
work, and deserving of the patronage of the profession. 

The arrangement of the work seems orderly and well chosen. It is for the 

most part written in clear and lawyer-like style. So far as we are able to see, 
the leading doctrines of the courts are stated with accuracy, and with as much 
fullness as possible within the limits of the work; for, great as is the number of 
cases cited, it is not to be supposed that all the applicatory cases are cited, or 
that their doctrines are carried out in any great degree of fullness. For 
instance, there are more than three thousand modern cases on the subject of 
the civil liability of municipal corporations for torts. This subject is treated 
in the present work in a chapter of fifty pages on “‘ Torts and Crimes,’ and ina 
few sections scattered through other portions of the work, in which an incon- 
siderable portion of the mass of judicial authority relating to the subject is 
presented. But it is nevertheless true that the author has given as much space 
to it, relatively, as to other subjects. The enormous growth of the American 
law on the subject of municipal corporations is such that a thorough treatment 
of many of the single chapters embraced in this work, or in the work of Judge 
Dillon, would require a volume. By thorough treatment we, of course, mean a 
thorough presentation of the adjudged cases. For instance, the subject of 
special tax bill issued against property owners for municipal improvements, 
would alone, if fully treated, make a volume of moderate size. The conflicting 
rights of water companies, gas companies, street railway companies, telegraph 
companies, telephone companies, electric lighting companies, and other agencies 
in the use of the highways of cities and towns, has expanded to such an extent, 
that a volume would now be required for a thorough treatment of the subject, 
such as would exhibit what the courts have decided in all the cases. These 
suggestions point to the difficulties which beset an author who undertakes to 
treat so vast a subject within the scope of two volumes. He must necessarily 
omit all reference to many decisions, and these will generally be the decisions 
of inferior courts, or of appellate courts which are not of final jurisdiction. 
The law is continually expanding and growing; and he will therefore prefer to 
rest his text upon the modern adjudications, rather than upon the earlier ones. 
We renew the statement of our conviction that this work will be found, on the 
whole, a useful treatise on the subject which it purports to cover, based upon 
an intelligent examination of the modern adjudications. 


THORNTON ON GIFTS AND ADVANCEMENTS. — A Treatise on the Law of Gifts and Advance- 
ments. By W. W. THORNTON, of the Indianapolis Bar, author of “ Railroad Fences and 
Private Crossings,” “‘ Lost Wills,” etc. Philadelphia: T. & J. W. Johnson &Co. 1893. 
Price, $6 net. 


The author of the above named treatise is not unknown to our readers. He 
has frequently contributed to this Review, and his writings have been well 
received. Mr. Thornton treats his subject in twenty-two chapters, aggregating 
six hundred and twenty pages of text, giving the results of his examination of 
about thirty-five hundred cases, laid out in the following manner: 

Chapter I. Donatio Inter Vivos. 

II. Donatio Causa Mortis. 
III. Donor and Donee. 
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Chapter IV. Intention and Promise. 
V. Acceptance. 
VI. Conditional Gift. 
VII. Changing Gift to Contract. 
VIII. Revocation. 
IX. Delivery. 
X. Establishment of Gift. 
XI. Notes and Choses in Action. 
XII. Bank Checks and Deposits. 
XII. Gift of Stock. 
XIV. Gift of Real Estate. 
XV. Voluntary Trust. 
XVI. Fraud and Undue Influence. 
XVII. Fraudulent Conveyances. 
XVIII. Gifts in Fraud of Marital Rights. 
XIX. Origin and Essentials of Advancements. 
XX. Presumption — Trusts. ; 
XXI. Evidence Rebutting Presumption. 
XXII. Hotchpot. 
Appendix. English Statute of Distributions. 

Leaving aside any criticism which might be made concerning the arrangement 
of the chapters, we can say that the whole appearance of the book shows the 
hand of one experienced in legal authorship, and, that the publishers under- 
stand the mechanical requisites of a good law book. The type is large and not 
wearisome to the eyes, the treatment of the subject is very complete, and the 
index full and nicely gotten up. If this work does not meet with a fair degree 
of success, it will not be on account of any intrinsic defect, but because the 
subject is already covered to some extent in the various treatises on Probate 
Law, Wills, and Equity Jurisprudence. W. D. T. 
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